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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. 26380; Special Federal Aviation
Regulation (SFAR) No. 61]

Restriction on Certain Flights From the
United States to Iraq or Kuwait

AGENCY: Federal Aviation
Administration, (FAA), Department of
Transportation, [DOT).
ACTION: Final rule.

SUMMARY: This action prohibits the
takeoff from or overflight of the territory
of the United States by an aircraft
carrying cargo on a flight to the Republic
of Iraq or the Republic of Kuwait, with
an exception for medicines or approved
humanitarian food supplies. This action
also prohibits the takeoff or overflight
by any such aircraft from the territory of
the United States on a flight to any
intermediate destination. the ultimate
destination of which is Iraq or Kuwait.
This action is taken to prevent an undue
hazard to the aircraft that would be
engaged in such a flight, as well as to
persons involved in the flight, in
response to United Nations (UN)
Security Council Resolution 670 (1990)
mandating an embargo of air traffic with
Iraq. Issuance of this rule implements
and is fully consistent \oVith Resolution
670.
DATES: Effective dale: November 9, 1990.
Expiration date: November 9. 1991.
FOR FURTHER INFORMATION CONTACT:
Sheila Hughes Rodriguez, Office of the
Chief Counsel, AGC-230, Federal
Aviation Administration, 600
Independence Avenue, SW.,
Washington, DC 20591, Telephone: (202)
267-3491.
SUPPLEMENTARY INFORMATION:

Availability of Document

Any person may obtain a copy of this
document by submitting a request to the
Federal Aviation Administration, Office
of Public Affairs. Attention: Public
Inquiry Center. APA-230, 800
Independence Avenue SW.,
Washington, DC 20591, or by calling
(202) 267-3484. Communications must
identify the number of this SFAR.
Persons interested in being placed on a
mailing list for future rules should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

Background

The Federal Aviation Administration
(FAA) is responsible for the safety of
flight in the United States and the safety

of U.S.-registered aircraft throughout the
world. Under section 103 of the Federal
Aviation Act of 1958 (Act), as amended,
the FAA is charged with the regulation
of air commerce in a manner to best
promote safety and fulfill the
requirements of national security. In
addition, section 1102(a) of the Act
requires that the FAA Administrator
exercise his authority consistent with
any treaty obligations of the United
States. The United Slates is a party to
the Charter of the United Nations
(Charter) (59 Stat. 1031; 3 Bevans 1153).
Articles 25 and 48 of the Charter require
that Members of the United Nations
carry out the decisions of the Security
Council. Article 25 states:

The Members of the United. ations agree
to accept and carry out the decisions of the
Security Council in accordance with the
present Charter.

Additionally, Article 48 states, in
pertinent part:

The action required to carry out the
decisions of the Security Council for the
maintenance of international peace and
security shall be taken by all Members of the
United Nations * * *.

On August 2, 1990, miiitary forces of
Iraq invaded Kuwait, seizing control of
the country. Following the invasion,
additional Iraqi military units were sent
into Kuwait to occupy strategic
positions. Iraq has subsequently
announced a purported "annexation" of
Kuwait. As a result of Iraq's continued
illegal occupation of Kuwait and its
refusal to rescind its actions. including
the holding of third-state nationals
against their will in violation of
international humanitarian law, the UN
Security Council, on August 6, 1990.
adopted Resolution 661. Resolution 661,
in pertinent part, prohibits the
importation and transshipment from.
and sale or supply to, Iraq or Kuwait of
commodities or products, except for
supplies intended strictly for medical
purposes and, under humanitarian
circumstances, food.

On September 25, 1990. acting under
chapter VII of the UN Charter, the
Security Council adopted Resolution 670
issuing an embargo of certain air traffic
with Iraq. Paragraph 3 of Resolution 670
requires all states to deny permission to
any aircraft to take off from their
terrritory if the aircraft would carry any
cargo to or from Iraq or Kuwait other
than food provided under humanitarian
circumstances, or supplies intended
strictly for medical purposes, or solely
for the UN Iran-Iraq Military Observer
Group (UNIIMOG). Paragraph 4 imposes
an obligation on all States to deny
permission to any aircraft destined to

land in Iraq or Kuwait to overfly its
territory unless:

(a) The aircraft lands at an airfield
designated by that State outside Iraq or
Kuwait in order to permit its inspection to
ensure that there is no cargo aboard in
violation of Resolutions 661 or 670;

(b) The particular flight has been approved
by the sanctions committee established by
Resolution 661; or

(c) The flight is certified by the UN as
solely for the purposes of UNIIMOG.

The FAA expects that member states
of the UN will take action to comply
with UN Security Council Resolution
670. Such action would have the effect
of denying overflight rights to aircraft
carrying non-excepted cargo to Iraq or
Kuwait unless such aircraft land at a
designated airport for inspection. As a
practical matter, no aircraft in common
use can travel from U.S. territory to Iraq
or Kuwait without an intermediate stop
in a UN member state or passage
through the airspace of a member state.
Because such a routing would be
affected by-national overflight
restrictions adopted pursuant to
Resolution 670, the crew of a flight
leaving the U.S. territory for Iraq or
Kuwait could not be certain of a safe
intermediate stopover point within the
range of the aircraft. Nor could the crew
be certain of the availability of alternate
airports if weather or other conditions
require the diversion or unplanned
landing of the aircraft. As 8 result. the
FAA believes that a flight from the U.S.
to Iraq or Kuwait during the effective
period of UN Resolution 670 could not
be planned with assurance that the
aircraft would have safe primary and
alternate landing points within the fuel
range of the aircraft. There is substantial
risk, therefore. that such a flight would
not be conducted safely.

Second, the Government ofIraq has
prevented the departure of civilian
foreign nationals. and the current status
of many such persons in Iraq is
unknown. Accordingly, the safety of
aircrews arriving in Iraq on a flight
cannot be assumed.

The United States Government has
taken several actions to restrict air
transportation between the United
States and Iraq and Kuwait. On August
2,1990, the President issued Executive
Order 12722 (55 FR 31803, August 3,
1990). which prohibits "any transaction
by a United States person rela ting to
transportation to or from Iraq; the
provision of transportation to or from
the United States by any Iraqi person or
any vessel or aircraft of Iraqi
registration; or the sale in the United
States" .... of any transportation by air
which includes any stop in Iraq;" and
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defines "United States person" so as to
include any person within the United
States.

On August 6. 1990, the Secretary of
Transportation issued Order 9Q--8--16.
which implements Executive Order
12722 by amending all Department of
Transportation (DOT) certificates issued
under section 401 of the Federal
Aviation Act. aU permits issued under
sections 402 of the Act, and all
exemptions from sections 401 and 402 to
prohibit the holder from selling or
engaging in transportation by air to Iraq.
or engaging in any transaction relating
to transportation to or from Iraq.

Executive Order 12722 cited the
President's authority under the
International Emergency Economic
Powers Act. 50 U.S.C. 1701 et seq., the
National Emergencies Act, 50 U.S.C.
1601 et seq., and section 301 of title 3 of
the United Slates Code. 3 U.S.C. 301. but
did not cite the United Nations
Participation Act of 1945, as amended.
Section 5(a) of this Act provides that:

Notwithstanding the provisions of any
other law, whenever the United States is
called upon by the Securit)· Council to apply
measures which said Council has decided
...... to be employed to give effect to its
decisions under the [The United Nations]
Charter, the President may, to the extent
necessary to apply such measures, through
any agency which he may designate, and
under such orders, rules, or regulations as
may be prescribed by him, investigate,
regulate, or prohibit, in whole or in part,
economic relations of rail, sea, air" ....
between any 'foreign country or to any
national thereof or any person therein and
the United States or any person subject to the
jurisdiction thereof" ....

22 U.S.C. 2B7(c).
On August 9, 1990, the President,

exercising his authority under, inter alia,
the United Nations Participation Act,
issued Executive Orders No. 12724 and
12725 (55 FR 330B9, 33091, August 13,
1990), pertaining to Iraq and Kuwait,
respectively. These orders, which"
contain prohibitions on air
transportation to Iraq and Kuwait that
are substantially the same as those
contained in Executive Order No. 12722
relating to Iraq, were issued in order to
take additional steps with respect to
Iraq's invasion of Kuwait and the
national emergency declared in
Executive Order No. 12722. On August
17. 1990, the Secretary issued Order 9(}...

8-36, which extends the same
prohibitions on air transportation to or
from Kuwait as previously applied to
Iraq under DOT Order 9(Hl...16.

Copies of the August 6 and September
25 UN Resolutions; Executive Orders
12722, 12724 and 12725: and DOT Orders
9(Hl...16 end 90-8-36 have been placed
in the docket for this rulemaking.

Temporary Restrictions on Flights
Leaving the United States

On the basis of the above, and after
consultation with the Department of
State, I find that the circumstances
which currently exist in the Persian
Gulf, including· the ,?losure of airspace
and landing sites in countries situated
between the United States and the Gulf
area to aircraft carrying certain cargo to
Iraq and Kuwait, represent a hazard to
any aircraft used for that purpose as
well as to the persons on board that
aircraft. Accordingly, these
circumstances require immediate action
by the FAA in order to maintain the
safety of fligbt and in order to meet
obligations under international law. For
these reasons, I find that notice and
public procedure under 5 U.S.C. 553(b)
are impracticable and contrary to the
public interest. For the same reason, I
also find that good cause exists for
making this rule effective immediately
upon issuance. I also find that this
action is fully consistent with my
obligations under section 1102[a) of the
Federal Aviation Act to ensure that I
exercise my duties consistently with the
obligations of the United States under
international agreements.

The rule contains an expiration date
of November 9, 1991, but may be
terminated sooner or extended if
circumstances in effect at that time
warrant.

Regulatory Evaluation

The potential cost of this regulation is
limited to the net revenue of commercial
flights between the United States and
the Republic of Iraq or between the
United States and the State of Kuwait.
However. revenue flights to Iraq and
Kuwait are currently prohibited by DOT'
Orders 9(Hl...1B and 9lHHl6.
Accordingly, this action will impose no
additional burden on those operators.

Benefits in the form of potential
prevention of injury to persons and
damage to property are not quantifiable
and most likely would occur outside- the
United States. For these reasons, the
costs and benefits of the regulation
considered under DOT Regulatory
Policies and Procedures are minimal.
and a further regulatory evaluation will
not be conducted.

Conclusion

The FAA bas determined that tbis
action (1) is not a "major rule" under
Executive Order 12291; and (2) is
considered a "significant rule" under
DOT Regulatory Policies and Procedures
[44 FR 11034; February 26, 1979).

Federalism Determination

The amendment set forth herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
regulation does not have federalism
implications warranting the preparation
of a Federalism Assessment.

List of Subjects in 14 CFR Part 91

Aviation safety, Republic of Iraq,
State of Kuwait.

The Amendment

For the reasons set forth above, the
Federal Aviation Administration is
amending 14 CFR part 91 as follows:

PART 91-GENERAL OPERATING AND
FLIGHT RULES

1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S,C. 1301(7), 1303, 1344,
1348, 1352 through 1355, 1401, 1421 (as
amended by P.L. 1~223), 1422 through 1431,
1471, 1472, 1502, 1510, 1522, and 2121 through
2125; Articles 12, 29, 31, and 32(a) of the
Convention on International Civil Aviation
(61 Stat. 1180): 42 V.S.C. 4321 el seq.: E.O.
11514: P.L. 100-202; 49 V.S.c. 108(8) [ReVised
Pub. L. 97-449. )anuary 12. 1983).

2. By adding Special Federal Aviation
Regulation [SFARJ No. B1 to read as
follows:

Special Federal Aviation Regulation No.
61

Restriction on Certain Cargo Flights From the
United States 10 the Republic of Iraq or to the
Slate of Kuwait

1. ApplicabJ1ity. This rule applies to aU
cargo-carrying operations in the United
States.

2. Special flight restrictions. Except as
provided in paragraph 3 of this SFAR-

(a) No person may operate an aircraft or
initiate a flight carrying cargo from any point
in the United States to any point in Iraq or
Kuwait, or to any intermediate destination on
a flight the ultimate destination of which is
the Republic of Iraq or the State of Kuwait;
and

(b) No person may operate an aircraft
destined to land in Iraq or Kuwait over the
territory of the United States.

3. Permitted operations. This SFAR shall
not prohibit the takeoff of an aircraft, the
initiation of a flight, or the overflight of
United States territory by an aircraft-

(a) Carrying food in humanitarian
circumstances, subject to authorization by
the United Nations (UN) Security Council or
the Committee establishep. by UN Resolution
661 (1990) and in accordance with UN
Resolution 668 (1990);
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(b) Carrying supplies intended strictly for
medical purposes or':mlely for'the United'
NA tions Iran-Iraq· Military, Glbser\"el"Group:

0'
(e) If the operatoragrcu ta,land allan

airport designated by the United.States.
Government in order. to permit inspectiomlo'
ensw'e thai there is:no CCU'B0 on bO'8ro in
violation.of Resolution 66"1 (,",960) or.
Resolution 670 {~990} ..

4. Expiration. This special mle expires
November 9. 1991.

Issued in W.ashiP.gton. DC on Novcmuer 6.
1990.
James B. Busey..
Administrator.
[FR Doc. 9G-Z6570'Filed It-B--9O; 8:4S'aml'
BILUNG CODE 4910-13-M
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