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DEPARTMENT OF TRANSPORTATION

Federal AvIation Administration

14 eFR Part 14

[Docket No, 25958)

RIN 2120-AD17

Implementation of Equal Access to
JustlceAc1

AGENCY: Federal Aviation
Administration (FAA), DOT,
ACTION: Interim final rule.

SUMMARY: The Federal Aviation
Administration [FAA) is publishing this
Interim fmal rule to implement the Equal
Access to Justice Act (Pub. L. 96-481, 94
Stat. 2825, 5 U.S.C. 504 et seq.), as
amended (Pub. l. 9lHlO, 99 Stat. 183)
(EAJA or Act). This interim final rule
will remain in effect until such time 8S

the Department of Transportation (DOT).
promulgates updated, department-wide
EAJA regulations which will
incorporate. for the first time, the
adversary adjudications conducted by
the FAA pursuant to the Civil Penalty
Assessment Demonstration Program and
the Rules of Practice thereunder. The
updated department-wide regulations
will also rellect the above-cited
amendment to the Act. These interim
regulations set uniform procedures
under the Act for any adversary
adjudication conducted pursuant to
section 554 by the FAA.
EFFEcnVE DATE: This interim fmal rule
is effective on November 1. 1989.
FOR FURTHER INFORMATION CONTACT:
James S. Dillman, Assistant Chief
Counsel, Utigation Division (AGC-400),
Office of the Chief Counsel, Federal
Aviation Administration. 800
Independence Ave.. SW.. Washington,
DC 20591, (202) 267-3661.
SUPPLEMENTARV INFORMATION:
A vailability of Interim Final Rule: Any
person may obtain a copy of this interim
final rule by submitting a request to the
Federal Aviation Administration, Office
of Public Affairs, Attn: Public Inquiry
Center (APA-230), 800 Independence
Avenue SW.. Washington, DC 20951, or
by calling (202) 267-3484. Requests must
include the part number identified in
this final rule. Persons interested in
being placed on a mailing list for future
rulemaking·actions should request a
copy of Advisory Circular 11-2A, Notice
of Proposed Rulemaking Distribution
System, which describes the application
procedure.

Bockgraund: The EAJA provides for
Lie award of attorney fees and other
expenses to eligible individuals and
entities who Bre parties to

administrative proceedings before
government agencies and who·prevail
over the government. These proceedings
are conducted under section 554 of the
Administrative Procedure Act (APA). 5
U.S.C. 554. Eligible prevailing parties are
entitled to awards of attorney fees and
other expenses, unless the adjudicative
officer or judge of the proceeding finds
that the position of the United States is
substantially justified or that special
circumstances make an award unjust.

The FAA is adopting EAJA
regulations at this time because it is
now, for the first time, conducting
proceedings to which the EAJA applies.
On August 31, 1966, the FAA
implemented the provisions of section
204(g) of the Airport and Airway Safety
and Capacity Expansion Act of 1987
(Pub. L. 100(223) by issuing the Rules of
Practice for FAA Civil Penalty Actions
(53 FR 34846: September 7, 1966): Such
regulations provide the procedural
framework for the FAA to assess civil
penalties (not to exceed $50,000) for
violations arising under the Federal
Aviation Act of 1958, as amended (49
U.S.C. 1471 et seq.), or a rule, regulation,
or order issued thereunder, after written
notice and a finding of violation by an
FAA Decisionmaker. Under these
regulations, which were enacted to
provide for effective enforcement of the
FAA's safety regulations, the FAA
conducts proceedings required to be
conducted in accordance with section
554 of the APA. The FAA's EAJA
regulations apply to those proceedings
required to be brought pursuant to the
FAA's "Civil Penalty Assessment
Demonstration Program," as codified in
14 CFR 13.201(a)(l), and to those
proceedings brought for violations of
title V, or a rule, regulation. or order
issued thereunder, pursuant to 49 U.S.C.
App.1471(a)(3).

On July 10, 1989, the Federal Aviation
Administration [FAA) issued a Notice of
Proposed Rulemaking (NPRM)
requesting comments, within 30 days, on
the agency's proposed EAJA regulations
(54 FR 29978: July 17, 1989). Four
comments were received, one of which
was filed late. The agency conSidered,
and will respond herein, to all four
comments.

Separation ofFunctions: All four
commenters express concern that the
separation of functions set up in the
Rules of Practice, which applies to the
adjudication of EAJA applications, does
not adequately safeguard the separation
of prosecutorial and decisionmaking
functions within the agency. The
commenters fear that the separation of
functions required in the Rules of
Practice will impede. rather than
facilitate, objective EAJA awards. The _

FAA recognizes that commenters have
used this opportunity to once again
express their general displeasure over
the Rules of Practice adopted last year
by the FAA. Very few of the adverse
comments to this NPRM are addressed
to provisions of the proposed rule; those
that are ignore the similarity of the
proposed rule with every other EAJA
regulation in place for Federal
government agencies. In fact, their
displeasure seems more accurately
directed at the law which authorized the
Demonstration Program.

In its March 17, 1989 disposition of
comments to the Rules of Practice (54 FR
11914; March 22, 1989), the FAA went to
great lengths to address the concerns of
eight commenters who felt that the
separation of functions provisions
provided in the Rules of Practice are
inadequate. Based on the comments
received on the proposed EAJA
regulations, there remains some
fundamental misunderstanding of the
agency's procedural regulations, and an
equal amount of misunderstanding of
the Equal Access to Justice Act. In light
of this continuing concern and
misunderstanding, the FAA will use this
opportunity once again to attempt to
alleviate the fears of those individuals
who believe that the Rules of Practice.
in one or more -respects. violate the
Constitution or the APA.

All four commenters refer to the
Assistant Chief Counsel for Litigation as
the "FAA decisionmaker" and express
doubt that he could make an objective
decision on an MIA application or the
underlying civil penalty proceeding in
light of his traditional role as an
advocate for the agency. This position is
factitious. At the outse~ the FAA points
out what should be obvious: the Rules of
Practice designate the FAA
Administrator. not the Assistant Chief
Counsel for Litigation, as the FAA
decisionmaker. The Administrator 1s to
be advised on legal matters arising from

. his role as the FAA decisionmaker by
the Chief Counsel. To the extent that the
Chief Counsel requires assistance in
advising the decisionmaker, he may
receive such assistance from the
Assistant Chief Counsel for Litigation
and his staff. (See the FAA
Announcement of Separation of
Functions, 54 FR 1335; January 13, 1989).
Consequently, the Assistant Chief
Counsel for Litigation does not rule upon
either an EAIA application or an
enforcement action. but rather only
advises the Administrator in his ruling
when asked to do so by the Chief
Counsel. The Assistant Chief Counsel
for Litigation has no authority to decide
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either an RAJA award or the underlying
adjudication on the merits.

All four commenters express concern
that the Assistant Chief Counsel for
Utigation is physically located not far
from agency enforcement attorneys who
will be defending the agency's
enforcement action in an application for
an award of attorney fees under RAJA.
(Contrary to one commenter's allegation,
however. the Assistant Chief Counsel
for Litigation and the Manager of the
Enforcement Policy Branch do not share
8 single office, or even have adjacent
offices.I It is asserted that their
proximity to one another. in and of
itself, constitutes a failure to provide
adequate separation of functions
between those attorneys in the
prosecutorial and adjudicative funCtiOIlll
of RAJA and enforcement actions.

As noted in. the disposition of
comments of the Rules of Practice. "the
practice of housing within one agency
the functions of prosecutor, adjudicator.
and decisiomnaker is well-established.
widespread throughout the Executive
Branch of the Federal Government. and
was expressly contemplated by Li.e
drafters of1he APA in 1946. In fact. this
practice is the rule rather than the
exception." (54 FR 11914. 11915.) In
addition. the FAA points out that the
EAJA also contemplates that decisions
on RAJA applications be made wiL~in

the same agency that brought the
underlying action that is the basis for
the application. Other federal agencies
that have RAJA regulations. including
the Department of Transportation and
the Department of Justice. provide for
the defense and adjudication of EAJA
claims to be made within the agency.
The fact that individuals acting in
prosecutorial and adjudicative roles are
both employed by the same agency and
may also have offices in the same
building or on the same floor. in no way
creates a conflict of interest or
invalidates the separation of functions
required by law. The commenters refer
to no judicial decision, and we have
discovered none, that has found
objectionable the mere physical
proximity of prosecutor and
decisionmaker. So long as the required
separation of functions is establislled
within the agency by written standards.
it may be assumed that federal officials
adhere to those standards. at least in the
absence of any specific allegation that
they have been breached. Propinquity in
and of itself is simply inconsequential.

One commenter suggests Ihal the role
of the Assistant Chief Counsel for
Litigation to defend tort claims brought
under the Federal Tort Claims Act
(FrCA) prejucices any legal advice he

may give to the Administrator with
regard to an EAJA application or any
underlying enforcement action. This
commenter suggests that where a
particular factual incident gives rise
both to a civil penalty action by the
government and B tort claim against the
government. the Assistant Chief Counsel
for Litigation and his staff have a vested
interest in the outcome of the
enforcement action or EAJA application
which interferes' with the objectivity
necessary to consider the matter fairly.
This comment is without merit. for the
reasons stated below.

First, an agency final decision on an
RAJA application cannot benefit the
government's defense of a tort claim
because the EAJA decision cannot affect
L.~e underlying enforcement action. To
the extent that an application for an
RAJA award is reviewed by the
Assistant Chief Counsel for Utigatinn, a
determination has already been made
that there was no violation of the
Federal Aviation Regulations (FAR) and
that the only remaining legal issue to be
decided is whether the agency was
"substantiallyjustifiect" in bringing the
enforcement action in the first instance.
Even if it is assumed that the Assistant
Chief Counsel for Utigation had some
interest in the initiation and resolution
of an enforcement action. such action
would necessarily have been decided
before the filing of an EAJA application.

Second, the commenter exaggerates
the role of the Assistant Chief Counsel
for Litigation in the defense of tort
claims against the government. Just as
the Assistant Chief Counsel for
Litigation is not the decisionmaker in
the underlying enforcement action, so
also he is not the decisionmaker in the
defense of tort claims litigation. That
role is exercised by the Department of
Justice.

Third, with regard to enforcement
actions prosecuted under the Rules of
Practice. the FAA is confident that its
obligations do not conflict so as to
invalidate the procedural rules. Under
28 U.S.C. 515-519, Congress has
obligated the Department of Justice
through the Attorney General to attend
to the interests of the United States in
litigation. which includes the defense of
claims under the fleA. In furtherance
of this obligation, the FAA assists the
Justice Department in the defense of
aviation accident litigation. Congress
has also obligated the FAA 10
investigate. prosecute and, under Public
Law 1~229. render decisions on
violations of the FAR. These two
obligations are indepen'dent of one
another, even in those situations where
the same factual incident results in both

a tort claim against the government and
an enforcement action prosecuted by the
government. There is no inherent or
impermissible conflict of interest in the
FAA's performance of these separate
functions.

Conflict of interest standards exist in
part to ensure the individual loyalty of
an attorney to one's client. Where the
vigor of an attomey's representation is
questionable as a result of the attorney's
representation of another client with
varying or conflicting interests, or where
an attorney is in a position to use
privileged information concerning the
other side obtained as a result of
another representation, the attorney is
faced with a conflict of interest which
would disqualify him from continuing to
represent his client. No conflict exists.
however. where an agency represents
the Federa! government's interests on
two separate matters. even if those
matters arise from the same factual
incident. and even if the government has
varying or conflicting interests. While
disqualification guidelines for conflict of
interest are strictly construed in the
private bar. where a client can always
find other representation, courts have
held that the policy considerations
behind those guidelines do not apply to
government attorneys since they
represent only one client, the Federal
government. In the Matter of the Grand
Jury Subpoena ofJean Ford v. United
Stotes, 756 F.2d 249, 254 (1985). The
Supreme Court has held "[Tlhe
Government cannot faHow the
fastidious standards of a private
fiduciary. who would breach his duties
to his single beneficiary solely by
representing potentially conflicting
interests without the beneficiary's
consent. The Government does not
'compromise' its obligation to one
interest that Congress obliges it to
represent by the mere fact that it
simultaneously performs another
interest that Congress has obligated it
by statute to do." Nevada v. United
States et 0/.. 463 U.S. 110. ]28 (1983). The
law and ethical standards leave it to the
Federal government to resolve any
conflict of interest internally. The FAA
is satisfied that it can execute its
responsibilities without compromising
their integrity. The above-cited court
declsion~ support the FAA position in
this regard. .

Four:h. to the extent that a party who
has received a final agency decision
from the FAA decisionmaker believes
that such decision was unduly affected
by prejudiced advice. that party may
raise that challenge in a pelition for
review of the decision in the court of
appei.Jls. In this regard. it is well-
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established that courts more closely
examine administrative decisions in
cases where the agency head reverses
the initial decision of an ALJ.
Consequently, even assuming that the
FAA decisionmaker arbitrarily and
without basis reverses an ALl decision,
a party can be well assured of an
objective and thorough review of such
decision by the court of appeals.

Fifth, the fact that the agency decision
under EAJA or the underlying civil
penalty proceeding may be challenged
in the courts also serves as an incentive
for the FAA decisionmaker, and those
who advise the decisionmaker, to
faithfully execute their role. since the
decision will be reviewed on the merits.

Sixth, if, for some reason, the Chief
Counselor Assistant Chief Counsel for
Litigation or a staff attorney assisting
them is called upon to advise the FAA
decisionmaker on a matter about which
he believes he could not be objective, he
can and would recuse himself from that
case.

Finally, the attorneys working for the
FAA are subject to the standards of
conduct promulgated by the Executive
Branch and Department of
Transportation. Should an agency
attorney violate the ethical or
professional standards helshe is sworn
to uphold, official sanction could result.

EAjA Actions Subject to This Port:
Two cammenters express concern that
individuals who prevail in FAA
enforcement actions would not be as
likely to receive EAJA awards from the
FAA decisionmaker as they would from
the National Transportation Safety
Board [NTSB) or the Federal courts. The
FAA notes that this rule applies only to
civil penalty proceedings authorized by
Congress to be adjudicated
administratively; it does not apply to
certificate actions. The NTSB has no
authority to determine an application for
a fee award under EAJA arising out of
civil penalty proceedings. NTSB
procedural regulations. as well as its
EAJA provisions, continue to apply only
to FAA certificate actions.

Similarly, one commenter requests
that the FAA not promulgate EAJA
regulations because. "absent an
implementation of EAJA by the Agency,
a pilot has the right to file a lawsuit in
Federal District Court to seek an award
of attorney'·s fees uI!der EAJA as
implemented in 28 U.S.C. 2412." With
regard to whether the FAA should
implement EAJA regulations at all in
light of 28 U.S.C. 2412, the FAA does not
have any discretion in this area. The
EAJA mandates that agencies that
conduct hearings pursuant to § 554 of
the Administrative Procedure Act (APAI
establish procedures for the submission

and consideration of EAJA applications
. (5 U.S.C. 554[c)(1)J. This is not at all
surprising, for Congress. in enacting the
Administrative Procedure Act of 1946,
previously recognized and sanctioned
adm.inistrative adjudication of disputes.
Any concern tha t the FAA
decisionmaker will dispose of EAJA
applications impartially or
unreasonably, in contrast (per the
commenter) to the NTSB or Federal
court, is eliminated by the prospect of
judicial review of EAJA decisions. In
any event, 28 U.S.C. 2412 by its terms
applies only to EAJA awards for the
legal fees associated with court review
of an agency decision of the adversary
adjudication. Consequently, that section
cannot be used to obtain reimbursement
for legal fees incurred while the matter
was stin before the agency
decisionmaker.

Standard ofjudicial Review: One
commenter asserts that the FAA on its
own may not provide the standard of
judicial review of EAJA decisions made
by the agency (§ 14.29). The standard of
review to which the commenter refers
was not prescribed by this regulation,
but waS prescribed by Congress in the
EAJA (5 U.S.C. 554(c)(2)J. This standard
applies tO,all EAJA claims brought
throughout the Federal government.

Standards for Awards: One
commenter expresses concern that the
proposed standards for awards
provision, § 14.4, includes language
which is not contained in other agencies'
RAJA regulations. The commenter does
not object to the language, but points out
that it was not contained in other EAJA
regulations. As stated in the NPRM, the
FAA EAJA regulations incorporate the
1985 amendment to the EAJA, as it must.
The language in question was taken
directly from that amendment and
clarifies the meaning of the term
"substantially justified." The FAA has
decided to adopt § 14.4 lis is to comport
with the law and in the absence of any
specific objection to the language.

Review by FAA Decisionmaker: One
commenter expresses concern that
proposed § 14.28 permits the FAA
decisionmaker to review an underlying
RAJA decision on this own initiative. '
This provision is a standard EAJA
provision which is included in the EAJA
regulations of the Department of
Transportation, the National
Transportation Safety Board and the
Justice Department. We do not
anticipate that the FAA decisionmaker
will regularly choose to review an EAJA
initial decision of an administrative Jaw
judge sua sponte. simply because there
is little chance that the Administrator
will give his attention to such a matter
unless one party appeals the decision.

Because this provision has been adopted
by many agencies, including the
Department of Transportation. the
National Transportation Safety Board,
and the Justice Department, and because
this provision apparently has not posed
any problems in those agencies, the
FAA will retain this provision.

What EAjA Awards Cover: One
commenter suggests that proposed
§ 14.5(e), which states that legal fees
may be awarded for work performed
after the designation of a proceeding,
needs to be clarified. (This provision
was taken directly from the Department
of Transportation and the Department of
Justice EAJA regulations.) The
commenter questions whether the FAA
will consider a proceeding designated,
for purposes of this regulation. after an
Order of Civil Penalty is issued. The
commenter urges the FAA to recognize
that a party will be likely to have
incurred legal expenses in an adversary
proceeding subject to the Rules of
Practice prior to the issuance of an
Order. While the FAA recognizes that
legal advice and associated expenses
may begin to accrue as early as when a
party receives a letter of investigation.
the EAJA authorizes reimbursement for
legal expenses incurred only in
connection with an "adversary
adjudication," which is defined in the
EAJA as "an adjudication under section
554 of this title[.]" 5 U.S.C. 504(b)(l)(C).
A section 554 adjudication is one
"required by statute to be determined on
the record after opportunity for an
agency hearing." 5 U.S.C. 554(a). The
eligibility for an EAJA award, therefore,
is triggered when the party in question is
offered the opportunity for an agency
hearing. In terms of the FAA Rules of
Practice. the opportunity for a hearing
arises only when the FAA issues an
Order of Civil Penalty, which serves as
the complaint and which begins the
adversary adjudication. Consequently.
legal expenses that are incurred before
that time are not incurred in connection
with an adversary adjudication and thus
not covered by the EAJA and this
regulation. The FAA acknowledges the
commenter's point that § 14.5[e) is
ambiguous in its use of the term
"designation of a proceeding," In order
to clarify that EAJA awards are
available only for legal expenses
incurred after the issuance of an Order
of Civil Penalty. § 14:5(e) has been
changed to read as follows: "Fees may
be awarded only for work performed
after the issuance of an Order of Civil
Penalty."

After consultation with the
Department of Justice, the FAA is
changing the applicability section of the
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EAJA rules as it was proposed by
deleting paragraphs (b) and (c) of
§ 14.02. The FAA received no comments
on these paragraphs from the public.
Although an agency does not have the
descretion to designate APA-type
proceedings as covered by EAJA,
thereby unilaterally extending the
applicability of EAJA beyond that
authorized by Congress, those
paragraphs are included in model EAJA
rules to recognize that an agency is in
the best position to determine.
consistent with its statutory authority,
which proceedings are adversary
adjudications covered by EAJA. The
FAA conducts such adversary
adjudications only in cases where a civil
penalty may be assessed pursuant to
express statutory authority. 1J\Jhile those
model EAJA paragraphs may be needed
for other agencies, they are unnecessary
and inappropriate for the FAA. Thus,
proposed § 14.02 is changed by deleting
paragraphs (b) and (c) by redesignating
the remaining paragraphs, Bnd by
adding to paragraph (aj the applicable
statutory citations.

Omitted Language: One commenter
notes that certain language was
inadvertently omitted in § 14.11(b). The
FAA has remedied that omission.
Section 14.11(b) now reads, "Tne net
worth exhibit shall de~\;ribe any
transfers of assets from, or obligations
incurred by, the applicant or any
affiliate, occurring in the one·year
period prior to the date on which the
proceeding was initiated, that reduced
the net worth of the applicant and its
affiliates below the applicable net worth
ceiling. If t1].ere were no such
transactions, the applicant shall so
state." (The italicized portion of the
sentence was omitted in the NPRM.) The
comrnenter also states that proposed.
§ 14.4 does not contain the standard
EAJA regulation language that an EAJA
award could be received for a
"significant and discrete substantive
portion" of a covered proceeding. This
language was included verbatim in the
NPRM and is also in the final rule.

In sum, many of the comments to
which this preamble has responded
reflect the fundamental disagreement of
the comrnenters with the Civil Penalty
Assessment Demonstration Program
authorized by Congress. The FAA
proposed an EAJA regulation that in all
material respects is similar to all other
EAJA regulations within the federal
government and is consistent with with
Equal Access to Justice Act, as
amended.

Reason for Immediate Adoption: The
FAA's Rules of Practice, issued on
August 31, 1988, enable the FAA to

conduct proceedingg to which the EAJA
applies. Because of the need to
immediately facilitate the application
and award of attorney and other legal
fees available pursuant to EA]A, good
cause exists to make these procedural
rules effective in less than 30 days.

The FAA has determined to issue this
rule as an interim final rule. This rule
will be superseded by the department
wide DOT EAJA regulation when the
latter is updated to conform to the EAJA
amendment and to include the FAA
Demonstration Civil Penalty
Assessment Demonstration Program, as
noted in the summary.

Paperwork Reduction Act

Information collection requirements in
part 14, subpart B, have been submitted
to the Office of Management and Budget
(OMB) for review under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 9&-511). When these
requirements are approved, a notice and
the assigned OMB control number will
be published in the Federal Register.

Economic Impact

The rule sets out procedures· which
eligible prevailing parties must follow to
apply for EAJA awards. The rule
facilitates filing applications for EAjA
awards and, consequently, reduces
costs to the applicant. Since this rule
does not impose any costs on
applicants, the impact of the rule is
minimal and no full Regulatory
Evaluation is necessary.

Trade Impact Assessment

The rule has no impact on
international trade. The subject of the
rule is unrelated to the manufacture or
distribution of aviation-related products
and services either by United States
based manufacturers and air carriers or
foreign-based manufacturers and air
carriers.

Regulatory Flexibility Detei'mination

Additionally, the rule does not have a
significant economic impact on the
operating costs of those small entities
filing applications for EAJA awards with
the FAA. There may be some small
benefit to small entities by facilitating
filing for awards, but this will not be
substantial. Therefore, the rule does not
have a significant economic impact.
positive or negative. Accordingly, a
regulatory flexibility analysis is not
required.

Federalism Impact

The regulations herein do not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the

distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this rule does not have
sufficient federalism implica tions to
warrant the preparation of a Federalism
Assessment. .

Conclusion

To the extent that this ruIe has an
economic effect on regulated persons, it
will only be a minimally beneficial one
since it will facilitate the filing for EA]A
awards. Therefore, the FAA has
determined that this proposal involves a
regulation which is not major under
Executive Order 12291 or Significant
under the Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). For this
same reason, it is certified that under
the criteria of the Regulatory Flexibility
Act the rule does not have a significant
economic impact, positive or negative.
on a substantial number of small
entities. Because of the absence of any
costs attendant with the rule, the FAA
has determined that the expected impact
of the regulations is so minimal that they
do not warrant a full regulatory
evaluation.

List of Subjects III 14 CFR Part 14

Equal access to justice, Lawyers.

The Amendment

Accordingly, the Federal Aviation
Administration hereby adds part 14 of
the F:deral Aviation Regulations (14
CFR part 14) to read as follows:

PART 14-RULES IMPLEMENTING THE
EQUAL ACCESS TO JUSTICE ACT OF
1980

Subpart A-General Provisions

Sec.
14.01 Purpose of these rules.
14.02 Proceedings covered.
14.03 Eligibility of applicants.
14.04 Standards for awards.
14.05 Allowable fees and expenses.

Subpart B-Information Required From
Applicants
14.01 Contents of application.
14.11 Net worth exhibit.
14.12 Documentation of fees and expenses.

Subpart C-Procedures for Considering
Applications .

·14.20 When an application may be filed.
14.21 Filing and service of documents.
14.22 Answer to application.
14.23 Reply.
14.24 Comments by other parties.
14.25 Settlement.
14.26 Further proceedings.
14.27 Decision.
14.28 Review by FAA Decisionmaker.
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14.29 Judicial review.
14.30 Payment of award.

. Authority: Equal Access to Justice Act
(Pub. L.. 96-481. 94 Stat. 2325) as amended
[Pub. L. 99-80, 99 Stat. 183). [5 U.S.C.
500t{cj(1)j';9 U.S.C. 1354 (a) iiud (c) (Ra~..iocd,
49 U.S.C. 106{g)).

SUbpart A-General Provisions

§ 14.01 Purpose of these rules.
The Equal Access to Justice Act, 5

U.S.C. 504 (the Act), provides for the
award of attorney fees Bnd other
expenses to eligible inqividuals and
entities who are parties to certain
administrative proceedings (adversary
adjudications) before the Federal
Aviation Administration (FAA). An
eligible party may receive an award
when it prevails over the FAA, unless
the agency's position in the proceeding
was substantially justified or special
circumstances make an award unjust.
The rules in this part describe the
parties eligible for awards and the
proceedings that are covered. They also
explain how to apply for awards, and
the procedures and standards that the
FAA Decisionmaker will use to make
them. As used hereinafter, the term
"agency" applies to the FAA.

§ 14.02 Proceedings covered.
(a) The Act applies to certain

adversary adjudications conducted by
the FAA. These are adjudications under
5 U.S.C. 554 in which the position of the
FAA is represented by an attorney or
other representative who enters an
appearance and"participates in the
proceeding. This subpart applies to
proceedIngs under 49U.S.C. App. 1475
and 49 U.S.C. App.1471(s).

(b) If a proceeding includes both
matters covered by the Act and matters
specifically excluded from coverage, any
award made will include only fees and
expenses related to covered issues.

(c) Fees and other expenses may not
be awarded to a party for any portion of
the adversary adjudication in which
such party has unreasonably protracted
the proceedings.

§ 14.03 Eligibility of applicants.
(a) To be eligible for an award of

attorney fees and other expenses under
the Act. the applicant must be a party to
the adversary adjudication for which it
seeks an award. The term "party" is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions or
eligibility set out in this subpart and in
subpart B of this part.

(b) Tbe types of eligible applicants are
as follows:

(1) An individual with a net worth of
not more than $2 million at the time the
adversary adjudication was initiated;

(2) The sole owner of an
unincorporated business who has a net
worth of not more than $7 million,
including both personal and business
interests, and not more than 500
employees at the time the adversary
adjudication was initiated;

(3) A charitable or other tax-exempt
organization described in section
501(c](3) of the Internal Revenue Code
(26 U.S.C. 501(c](3)) with not more than
500 employees at the time the adversary
adjudication was initiated; and

(4) A cooperative association as
defined in section 15(a) of the
Agricultural Marketing Act (12 U.S.C.
1141j(a)) with not more than 500
employees at the time the adversary
adjudication was initiated; and

(5) Any other parinership, corporation,
association, or public or private
organization with a net worth of not
more than $7 million and not more than
500 employees at the time the adversary
adjudication was initiated. -

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the proceeding was initiated.

(d) An applicant who owns an
unincorpora ted business will be
considered an "individual" rather than a
"sale owner of an unincorporated
business" if the issues on which the
applicant prevails are related primarily
to personal interests rather than to
business interest.

(e] The employees of an applicant
include all persons who regularly
perfonn services for remuneration for
the applicant, under the applicant's
direction and control. Partwtime
employees shall be included on a
proportional basis.

(f] The net worth and number of
employees of the applicant and all of its
affiliates shall be aggregated to
determine eligibility. Any individual,
corporation, or other entity that directly
or indirectly controls or owns a majority
of the voting shares or other interest of
the applicant, or any corporation or
other entity of which the applicant
directly or indirectly owns or controls a
majority of the voting shares or other
interest, will be considered an affiliate
for purposes of this part. unless the
administrative law judge determines
that such treatment would be unjust and
contrary to the purposes of the Act in
light of the actual relationship between
the affiliated entities. In addition, the
administrative law judge may determine
that financial relationships of the
applicant. other than those described in
this paragraph. constitute special
circumstances that would make an
award unjust.

(g) An applicant that participates in a
proceeding primarily on behalf of one or
more other persons or entities that
would be ineligible if not itself eligible
for an award.

§ 14.04 Standards for awards.

(a) A prevailing applicant may receive
an award for attorney fees and other
expenses incurred in connection with a
proceeding, or in a significant and
discrete substantive portion of the
proceeding, unless the position of the
agency over which the applicant has
prevailed was substantially justified.
Whether or not the position of the-FAA
was substantially justified shall be
determined on the basis of the record
(including the record with respect to tbe
action or failure to act by the agency
upon which the civil action is based)
which was made in the civil action for
which fees and other expenses are
sought. The burden of proof that an
award should not be made to an eligible
prevailing applicant is on the agency
counsel, who may avoid an award by
showing that the agency's position was
reasonable in law and fact.

(b) An award will be reduced or
denied if the applicant has unduly or
unreasonably protracted the proceeding
or if special circumstances make the
award sought unjust.

§ 14.05 Allowance fees and expenses.

(a) Awards will be based on rates
customarily charged by persons engaged
in the business of acting as attorneys,
agents, and expert witnesses, even if the
services were made available without
charge or at a reduced rate to the
applicant.

(b) No award for the fee of an
attorney or agent under these rules may
exceed $75 per how:. No award to
compensate an expert witness may
exceed the highest rate at which the
agency pays expert witnesses. However,
an award may also include the
reasonable expenses of the attorney,
agent, or witness as a separate item, if
the attorney, agent, or witness ordinarily
charges clients separately for such
expenses.

(c) In determiniog the reasonableness
of the fee songht for an attorney, agent,
or expert witness, the administrative
law judge shall consider the following:

(1) If the attorney, agent. or witness is
in private practice. his or her customary
fee for similar services, or if an
employee of the applicant. the fully
allocated cost 'of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney. agent, or witness ordinarily
performs services;
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(3) The time actually spent in the
representation of the applicant;

(4) The Iime'reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other ractors as may bear on
the value of the services provide-d.

(d) The reasonable cost of any study,
analysis. engineering report, test.
project, or similar matter prepared on
behalf of a party may be awarded. to the
extent tha t the charge for the service
does not exceed the prevailing rate for
similar ser"ices, and the study or other
matter was necessary for preparation of
the applicant's case.

(e) Fees may be awarded only for
work performed after the issuance of an
Order of Civil Penalty.

SUbpart B-Information Required
From Applicants

§ 14.10 Contents of application.
(a) An application for an award of

fees and expenses under the Act shall
identify the applicant and the
proceeding for which an award is
sought. The appiication shall show that
the applicant has prevailed and identify
the position of the agency in the
proceeding that the applicant alleges
was not substantially justified. Unless
the applicant is an individual. the
application shall also state the numher
of employees of the applicant and
describe briefly the type and purpose of
its organization or business.

(h) The application shall also include
a statement that the applicant's net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates) at
the time the adversary adjudication was
initiated. However. an applicant may
omit this statement if:

(1) It attaches a copy of a ruling by the
Internal Revenue Service that it
qualifies as an organization described in
section 501(c)(3) of the Internal Revenue
Code (26 U.S.C. 501(c)(3]). or in the case
of a tax-exempt organization not
required to ohtain a ruling from the
Internal Revenue Service on its exempt
status. a statement that describes the
basis for the applicant's belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a) of
the Agricultural Marketing Act (12
U.S.C.1141j(a]). ,

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
wishes this agency to consider in
determining whether and in what
amount an award should be made.

(eJ The application shall he signed by
the applicant or an authorized officer or
attorney for the applicant. It shall also
contain or be accompanied by a written
verification under oath or under penalty
of perjury that the information provided
in the application is true and correct.

(f) If the applicant is a partnership,
corporation. association. organization,
or sole owner of an unincorporated
husiness, the application shall state that
the applicant did not have inore than 500
employees at the time the adversary
adjudication was initiated, giving the
number of its employees and describing
briefly the type and purpose of its
organization or business.

§ 14.11 Net worth exhibit.
(a) Each applicant except a qualified

tax-exempt organization or cooperative
association must provide with its
application a detailed exhibit showing
the net worth of the applicant and any
affiliates when the proceeding was
initiated. If any individual, corporation,
or other entity direc.tly or indirectly
controls or owns a majority of the voting
shares or other interest of the applicant,
or if the applicant directly or indirectly
owns or controls a majority of the voting
shares or other interest of any
corporation or other entity. the exhibit
must include a showing of the net worth
of all such affiliates or of the applicant
including the affiliates. The exhibit may
be in any form convenient to the .
applicant that provides full disclosure of
the applicant's and its affiliates' assets
and liabilities and is sufficient to
determine whether the applicant
qualifies under the standards in this
part. The administrative law judge may
require an applicant to file additional
information to determine the eligibility
for an award.

(b) The net worth exhibit shall
describe any transfers of assets from, or
obligaticns incurred by, the applicant or
any affiliate, occurring in the one-year
period prior to the date on which the
proceeding was initiated. that reduced
the net worth of the applicant and its
affiliates below the applicable net worth
ceiling. If there were no such
transactions, the applicant shall so
state.

(c) Ordinarily, the net worth exhibit
will be inCluded in the public record of
the proceeding. However, an applicant
that objects to puhlic disclosure of
information in any portion of the exhibit
and believes there are legal grounds for
withholding it from disclosure may
submit that portion of the exhibit
directly to the administrative law judge
in a sealed envelope labeled
"Confidential Financial Information,"
accompanied by a motion to withhold

the information from public disclosure.
The motion shall describe the
information sought to he withheld and
explain, in detail, why it falls within one
or more of the specific exp.mptions from
mandatory disclosure under the
Freedom of Information Act. 5 U.S.C.
552(h)(1)-(9). why public disclosure of
the information would adversely affect
the applicant, and why disclosure is not
required in the public interest. The
material in question shall be served on
counsel representing the agency against
which the applicant seeks an award, btit
need not be served on any other party to
the proceeding. If the administrative law
judge finds that the information should
not be withheld from disclosure. it shall
be placed in the puhlic record of the
proceeding. Otherwi.se, any request to
inspect or copy the exhibit shall be
disposed of in accordance with the
FAA's established procedures under the
Freedom of Information Act as
irnplemented by 49 CFR part 7, appendix
C of the FAA's rules. .

§ 14.12 Documentation of fees and
expenses.

The application shall he accompanied
hy full documentation of the fees and
expe·nses. including the cost of any
study, analysis. engineering report, test,
project or similar matter, for which an
award is sought. A separate itemized
statement shall he submitted for each
professional firm or individual whose
services are covered by the application.
showing the hours spent in conn:ection
with the proceedings by each individual.
a description of the specific services
performed, the rate at which each fee
has been computed. any expenses for
which reimbursement is sought, the total
amount claimed. and the total amount
paid or payable hy the applicant or by
any other person or entity for the
services provided. The administrative
law judge may require the applicant to
provide vouchers. receipts, or other
substantiation for any expenses
claimed.

SUbpart C-Procedures for
Considering Applications

§ 14.20 When an application may be flied.

(a) An application may be filed
whenever the applicant has prevailed in
the proceeding, but in no case later than
30 days after the FAA Decisionmaker's
final disposition of the proceeding.

(b) If review or reconsideration is
sought or taken of a decision to which
an applicant believes it has prevailed.
proceedings for the award of fees shall
be stayed pending final disposition of
the underlying controversy.
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[c) For purposes of this rule, fmal
disposition means the later of:

(1) The date on which an unappealed
initial decision becomes
administratively fmal;

(2) Issuance of an order disposing of
any petitions for reconsideration of the
FAA Decisionmaker's Final order in the
proceeding;

(3) If no petition for reconsideration is
filed, the last date on· which such a
petition could have been filed; or .

(4) Issuance of a final order or any
other final resolution of 8 proceed.ing.
such as a settlement or voluntary
dismissal, which is not subject to B

petition for reconsideration.

§ 14.21 Filling and service of documents.

Any application for an award or other
pleading or document related to an
application shall be filed and served on
all parties to the proceeding in the same
manner 8S other pleadings in the
proceeding, except as provided in
§ 14.11(b) for confidential financial
information.

§ 14.22 Answer to application.
(a) Within 30 days after service of an

application, counselIepresenting the
agency against which an award is
sought may file an answer to the
application. Unless agency counsel
requests an extension of time for filing
or files a statement of intent to negotiate
under paragraph (b) of the section,
failure to file an answer within the 30
day period may be treated as a consent
to the award requested.

(h) If agency counsel and the
applicant believe that the issues in the
fee application can be settled. they may
jointly file a statement of their intent to
negotiate a settlement. The filing of this
statement shall extend the time for filing
an answer for an additional 30 days,
and further extensions may be granted
by the administrative law judge upon
request by agency counsel and the
applicant.

(c) The answer sball explain in detail
any objections to the award requested
and identify the facts relied on in
support of agency counsel's positiori. If
the answer is based on any alleged facts
not already in the record of the
proceeding. agency counsel shall include
with the answer either supporting
affidavits or a request for further
proceedings under § 14.26.

§ 14.23 Reply.
Within 15 days after service of an

answer, the applicant may file a reply. IT
the reply is based on any alleged facts
not already in the record of the
proceeding, the applicant shall include
with the reply either supporting

affidavits or a request for further
proceedings under § 14.26.

§ 14',24 Comments by other parties.
Any party to a proceeding other than

the applicant and agency counsel may
file comments on an application within
30 days after it is served or on an
answer within 15 d!iYs after it is served.
A commenting party may not participate
further in proceedings on the application
unless the administrative law judge
determines that the public interest
requires such participation in order to
pennit full exploration of matters raised
in the comments.

§ 14.25 Settlement.
The applicant and agency counsel

may agree on a proposed settlement of
the award before final action on the
application. either in connection with 8
settlement of the underlying proceeding,
or after the underlying proceeding has
been concluded. If a prevailing party
and agency counsel agree on a proposed
settlement of an award before an
application has been filed, the
application shall be filed with the
proposed settlement.

§ 14.26 Further proceedings.

, (a) Ordinarily the determination of an
award will be made on the basis of the
written record; however, on request of
either the applicant or agency counsel,
or on his or her own initiative. the
administrative law judge assigned to the
matter may order further proceedings,
such as an informal conference. oral
argument, additional written
submissions. or an evidentiary hearing.
Such further proceedings shall be held
only when necessary for full and fair
resolution of the issues arising from the
application and shall be conducted 8S

promptly as possible.
(h) A request that the administrative

law judge order further proceedings
under this section shall specifically
identify the infonaation sought or the
disputed issues and shall explain why
the addi tional proceedings are
necessary to resolve the issues.

§ 14.27 Decision.

The administrative law judge shall
issue an initial decision on the
application within 60 days after
completion of proceedings on the
application. The decision shall include
'written findings and conclusions on the
applicant's eligibility and status as a
prevailing party and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. The decision shall also
include. if at issue, findings on whether
the agency's position was substantially

justified, whether the applicant unduly
protracted the proceedings. or whether
special circumstances make an award
unjust.

§ 14.28 Review by FAA declsionmaker.

Either the applicant or the FAA
counsel may seek review of the initial
decision on the fee application in
accordance with subpart G of part 13 of
the Federal Aviation Regulations.
specifically 14 CFR 13,233.·Additionally,
the FAA Decisionmaker may decide to
review the decision on its own initiative.

.If neither the applicant nor the sgency
counsel seeks review within 30 days
after the decision is issued, it shall
become final. Whether to review a
decision is a matter within the
discretion of the FAA Decisionmaker. IT
review is taken. the FAA Decisionmaker
will issue a final decision on the
application or remand the application to
the administrative law judge who issued
the initial fee award determination for
further proceedings.

§ 14.29 Judicial review.

If an applicant is dissatisfied with the
determination of fees and other
expenses made under this subsection,
pursuant 5 U.S.C. 504(c)(2), that
applicant may, within thirty (30) days
after the detennination is made. appeal
the determination to the court of the
United States having jurisdiction to
review the merits of the underlying
decision of the FAA adversary
adjudication. The court's determination
on any appeal heard under this
paragraph shall be based solely on the
factual record made before the FAA.
The court may modify the determination
of fees and other expenses only if the
court finds that the failure to make an
award of fees and other expenses, or the
calculation of the amount of the award.
was unsupported by substantial
evidence.

§ 14.30 Payment of award.

An applicant seeking payment of an
award shall submit to the disbursing
official of the FAA a copy of the FAA
Decisionmaker's final decision granting
the award, accompanied by a statement
that Ihe applicant will not seek review
of the decision in the United States
courts. Applications for award grants in
cases involving the FAA shall be sent to:
The Office of Accounting and Audit,
AAA-l, Federal Aviation
Administration. 800 Independence
Avenue, SW., Washington, DC 20591.
The agency will pay the amount
awarded to the applicant within 60 days.
unless judicial review of the award or of
the underlying decision of the adversary
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sdjudication has been sought by the
applicant or any other party to the
proceeding.

Issued in Washington. DC. on October 27,
1989.

lame' B. Busey.
Administrator.
[FR 00c.89-25725 Filed llHll-ll9; 8:45 amI
EILLltiG CODE 491~13-U




