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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

rOocket No. 26433; Amendment No. 91-225]

Rill 2120-AD96

Transition to an All Stage 3 Fleet
Operating In the 48 Contiguous United
Stoics and the District 01 Columbia

AGENCY: Federal Aviation
Administration [FAA). DOT.
ACTION: Final rule.

SUMMARY: This final rule amends the
airplane operating rules to require a
phased transition to 'an all Stage 3 fleet
operating in the 48 contiguous United
States and the District of Columbia by
December 31. 1999. These revisions
implement sections 9308 and 9309 of the
Airport Noise and Capacity Act of 1990.
This rule places a cap on the number of
Stage 2 airplanes allowed to operate in
the contiguous United States and
provides for 8 continuing reduction in
the population exposed to noise from
Stage 2 airplanes.
EFFECTIVE DATE: September 25. 1991.
FOR FURTHER INFORMATION CONTACT:
Mr. William Albee. Manager. Policy and
Regulatory Division (AEE-300), Office of
Environment and Energy., Federal
Aviation Administration. 800
Independence Avenue. SW.•
Washington. DC 20591. (202) 267-3553.
SUPPLEMENTARY INFORMATION:

Availability of NPRM's and Final Rule

Any person may obtain 8 copy of this
final rule by submitting 8 request to the
Federal Aviation Administration. Office
of Public Affairs. Attention: Public
fnformation Center. APA-230. 800
lndependence Avenue. SW.,
Washington. DC 20591, or by calling
(W2) 267-3484. Requests should be
identified by the docket number of this
rule. Persons interested in being placed
on a mailing list for future notices of
proposed rulemaking should also
request a copy of Advisory Circular No.
11-2, Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

Background

On November 5, 1990. Congress
passed the Airport Noise and Capacity
Act of 1990 (the statute]. fn the statute.
Congress recognized that a national
aviation noise policy was necessary
because of the national and
international nature of our aviation
system.

A critical part of that national policy
was set by Congress when it directed
the elimination of Stage 2 airplanes
operating in the contiguous United
States. Specifically. the statute prohibits
the operation of Stage 2 airplanes-with a
maximum we.ight of more than 75,000
pounds to or from an airport in the 48
contiguous United States and the
District of Columbia after December 31,
1999. The statute provides limited
authority to the Secretary of
Transportation (the Secretary) to grant
waivers to allow operation of a limited
number of Stage 2 airplanes until
December 31. 2003, if the Secretary finds
that granting such waivers is in the
public interest. The statute also requires
the Secretary to establish a schedule of
phased·in compliance with the statutory
prohibition.

Tbe Secretary delegated lbe authority
to issue regulations implementing these
statutory provisions to the
Administrator of the Federal Aviation
Administration (FAA).

Subsequently, the FAA published a
Notice of Proposed Rulemaking (NPRM]
(56 FR 8628. February 28. 1991). inviting
all interested persons to submit written
comments, data, views, and arguments
on the proposed regulations. The
comment period closed April 15, 1991.

Tbe FAA held three public meetings
to solicit further discussion of the
proposed rules. These meetings were
held in Washington. DC on March 5 and
6. in Chicago, IL on March 11 and 12.
and in Seattle, WA on March 14 and 15.
1991. Transcripts of the proceedings of
each meeting were placed in Docket No.
26433 and were considered as comments
to this rulemaking.

The FAA received over 300 separate
written comments to the NPRM
representing a wide ral18e of interests,
including the aviation, environmental,
and financial communities. In addition.
numerous postcards responding to one
particular issue were received.

Due to the large number of comments
received, not every comment is
addressed individually in the preamble,
although all comments have been
considered. Comments that address the
same or related issues are grouped
together. Proposals retained in the final
rule generally are not discussed in detail
so that the reader may fccus on 
provisions that have changed from the
proposed fule.

The requirements proposed in the
NPRM were designed to provide several
alternatives for the FAA to choose
among to implement the Congressional
mandate to impose an interim
compliance schedule.'

Changes in this final rule reflect the
FAA's and ~any commenters' concerns

that the regulation provide as much
flexibility as possible for airplane
operators while at the same time
achieve noise benefits for communities
and individuals. To the extent possible.
the final rule is intended to reduce the
cost to the aviation industry for the
interim compliance requirements and
realize the benefits to affected partie~.

while maintaining air transportation
service to aU affected communities.

Final Rule-Overview

The Airport Noise and Capacity Act
of 1990 states that after December 31,
1999, no person may operate a civil
subsonic turbojet airplane certificated at
more than 75,000 pounds in the
contiguous United States unless that
airplane meets Stage 3 noise levels. That
statute also requires that 8 schedule of
phased-in compliance be established.

Following its review of the comments,
the FAA has determined that it is
necessary to make a number of
significant modifications to the
compliance method proposed in the
NPRM. These changes respond 10
suggestions made by commenters and,
in general, are intended to increase the
flexibility of Stage 2 airplane operators
in finding the best means to comply with
the transition to an all Stage 3 fleet
required by this final rule. The following
is a summary of the major changes
incorporated in the final rule.

Additional Complionce Flexibility

The NPRM proposed to require a
phaseout of Stage 2 airplanes with a
maximum certificated weight of more
than 75,000 pounds. As proposed, U.S.
operators would reduce their Stage 2
fleets by .25 percent after December 31,
1994, 50 percent after December 31. 1996.
and 75 percent after December 31. 1996.
These reductions could take place
through elimination or noise abatement
retrofitting of Stage 2 airplanes. By
'statute, all Stage 2 operations in the
United States must end by December 31.
1999, although U.S. air carriers are
authorized to request waivers under
specified conditions. The gradual
phaseout of Stage 2 airplanes proposed
in the NPRM would provide an
increasing percentage of the fleet being
composed of quieter Stage 3 airplanes,
and a corresponding reduction in the
number of people living in areas
adversely affected by Stage 2 airplane
noise.

A large percentage of air carriers,
however, argued that the proposed rule
should be modified to permil
substantially greater flexibility in
making the transition to an all-Stage 3
fleet. After further consideration of all
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the comments and the economic
condition of the aviation industry. the
FAA is persuaded that greater flexibility
is needed. particularly by carriers with
limited current financial resources.
Accordingly, this final rule incorporates
three provisions to improve compliance
flexibility. thereby reducing the
compliance costs for airlines and other
Stage 2 operators. These three
provisions are discussed below.

Compliance Schedule-First and most
important, operatO'rs will have the
choice of complying with either the
phaseout schedule proposed in the
NPRM or an alternative based upon
achieving a minimum number of Stage 3
airplanes to meet certain fleet mix
percentages. Specifically, after
DecemQer 31, 1994, each operator must
either reduce the number of Stage 2
airplanes it operates by 25 percent or
operate a fleet composed of not less
than 55 percent Stage 3 airplanes. After
December 31,1996, each operator must
either reduce its Stage 2 airplanes by 50
percent or operate a fleet composed of
not less than 65 percent Stage 3
airplanes. After December 31. 1998. at
least 75 percent of an operator's Stage 2
airplanes must be eliminated, o.r its
overall fleet must be 75 percent Stage 3
airplanes. Some operators will find the
NPRM's phaseout schedule less costly;
others, particularly those that are
growing. are likely to choose the fleei
mix method that is included in the final
rule. The FAA has found that this
combination of methods will result in
significant cost savings for the industry
while still preserving environmental
gains. Since the greatest environmental
gains occur near the end of the phaseout
period, there is no ultimate difference in
the two approaches, and under both
approaches. steady progress toward an
all Stage 3 fleel is achieved throughout
the decade.

Substantial flexibility is achieved by
allowing each U.S. operator and foreign
air carrier to determine the date it uses
to establish its base level of Stage 2
airplanes from which to reduce. and to
choose the Stage 2 airplanes that will
continue to operate past each
compliance date. These provisions allow
for variances in fleet planning and for
fleet composition that is affected by
seas'onal operations and such
circumstances as the war in the Persian
Gulf.

Carry-Forward Credits for Early
Compliance-The final rule provides a
carry-forward credit system for early
compliance. An operator that exceeds
the requirements of the rule at one of the
earlier compliance dates may earn a
credit for its own use at a later interim

compliance date. For example, if an
operator wourd be required to eliminate
25 Stage 2 airplanes by December 31.
1994. but instead eliminates 35. it may
claim a 10-airplane credit against its
compliance with the 1996 or 1998
requirements. This will allow each
operator to better manage the transition
period in accordance with its individual
fleet needs. Because no transfers of such
credits between operators will be
allowed, the concerns expressed in the
comments that transfers of noise credits
between operators will result in noise
"dumping" in some areas of the country
is eliminated. This is a limited version of
the credit system contemplated in one
part of the NPRM. No credits may ba
applied to the 1999 statutory deadline.

Waivers-The final rule provides that
an operator may apply to the Secretary
for a waiver from an interim compliance
requirement when it can show that such
a waiver is in the public interest.
Waivers from interim compliance
requirements may be granted based on
technological or financial constraints
that make compliance onerous for
individual operators or that adversely
affect competition or service to small
communities. The final role describes
the standards for these waivers and for
waivers from the final compliance date.
Waivers from the final compliance date
are expressly provided for by the
statute.

Because the waivers would be granted
upon individual request, the system is
able to respond to the comments of
airports and their neighbors that there
be no broad exemption from the
compliance requirements. Individually
requested waivers should also reduce
concerns that the proposed transfer of
Stage 2 operating rights could hava
shifted the noise burden from one area
of the country to another, or cause an
anticompetitive transfer of resources
from the "have nots" to the "haves." The
transfer of Stage 2 operating rights was
not adopted in the final rule.

Treatment ofForeign Air Carriers

The NPRM proposed that each U.S.
operator would reduce the number ~f

Stage 2 airplanes in its fleet. while each
foreign air carrier would reduce the
number of its Stage 2 operations to tha
United States. irrespective of the
number of Stage 2 airplanes on its U.S.
operations specifications. Some foreign
air carriers· objected. noting that this
system discriminates against them. As
discussed in detail in this document, the
final rule incorporates as much equality
of treatment as possible. including the
requirement that both U.S. operators

'. and foreign-air carriers comply with the

transition by modifying the composition
of their fleets.

Nanaddition Rule

The statutory nonaddition rule
essentially prohibits the operation in the
contiguous United States of any Stage 2
airplane that was purchased by a U.S.
person after November 5, 1990, the date
of the statute. The statutory nonaddition
rule is codified into these regulations as
a rule that describes those Stage 2
airplanes that are eligible for operation
in the contiguous United States. All
Stage 2 airplanes that were owned by
U.S. parties on and since November 5.
1990, are eligible for operation. Foreign·
owned Stage 2 airplanes that were
leased to U.S. persons on September 25.
1991 may also be operated through the
term of their leases. U.S.-owned
airplanes that were leased to foreign
airlines have 6 months to return to the
U.S. after the expiration of those leases.
Foreign air carriers and foreign
operators may also continue to operate
their owned or leased Stage 2 airplanes.
All Stage 2 airplanes, of course, are
subject to the transition rules.

Discussion of Comments-General

Part 36 Noise Levels

NPRM' The proposed rule stated
noise criteria in terms of those found in
14 CFR part 36.

Comments: Several groups of citizens
concerned about airplane noise state
that not all Stage 3 airplanes are equal.
in that some Stage 3 airplanes may be
noisier than some Stage 2 airplanes
during certain operations. A commeIlter
requests that Stage 3 airplanes be
further classified as to "their noise
output, and that the regulation contain
quieter design standards for future
airplane production and standards that
measure the effect of noise on people. A
group asserts that the use of the term
"Stage 3 noise levels" in the statute
means Stage 3 without any of tlJe
tradeoffs allowed in part 38. and that the
proposed regulations are therefore less
strict than the statute. One locality
states that the FAA should· insist on the
accelerated development of Stage 3
airplane noise reduction equipment.
Several operators comment that the
final rule should include specific
reference to part 36 as it existed on
November 5. 1990. the date of the
statute.

Final Rule: Section 9308[h)(2) of the
statute defines "Stage 3 noise levels" as
those set out in 14 CFR part 38 in effect
on November 5. 1990. The definition of
"Stage 3 noise levels" as it is used in
these regulations reflects this provision
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of the statute. Since the tradeoff
provisions are part of part 36. the FAA
does not agree that the statute is stricter
than the regulation. Both the statute and
the regulation cite part 36 as 8 whole.

Accordhig!y, the FAA cannot use any
stricter "Standards than those contained
in part 3610r this regulation, nor can it
"distinguish" between Stage 3 airplanes
that all meet the criteria of part 3'6.
Further. part 38 is an aircraft
cerlificatiQn standard. The1;e re,gulations
represent a change in the airplane
operating rules. and it is beyond the
scope of the NPRM to address requested
changes to the noise certification
standards of "art 36.

While the FAA encourages and
supports the development of noise
reduction technology for all airplanes. it
cannot mandate that such technology be
produced by the aviatiQR indu6try. As
required by section 611 of the Federal

. Aviation Act (FAAct] tbe FAA will
continue to establish noise certification
standards that are ecoDomicaUy
reasonable and technologically
practicable.

Weight Criteria

NPRM: The NPRM proposed to limit
the applicability of the phaseout and
nonaddition requirements to civil
subsonic turbojet airplanes' with a
maximum certificated weight of more
than 75.000 pounds.

Comments: Several commenters
request thst the rule be expanded to
include all Stage 2 airplanes regardless
of certificated weIght. These
commenters state that a comprehensive
noise policy must mclude and regulate
all airplanes. They contend that smaller
Stage 2 airplanes are part of the noise
problem. Some commemers request th.at
smaller Stage 2 airplanes remain exempt
from the rule because they are 8 small
part of the problem and because
compliance with a phaseout would place
undue economic hardship on the
operators of these airplanes.

Final Rule: The statute set out lhe
intent of Congress and describes the
airplanes that are subject to the rule as
those that have a maximum certificated
weighl of more than 75.000 pounds. This
final rule reflects Congress' intent.

Violotions

NPRM: The proposed rule reststed the
statutory provision:

Violations of (sections 9308 and 9309) and
regulations issued to carry out such sections
shall be subject to the same civil penalties
and procedures as are provided by title IX of
the Federal Aviation Act of 1958 fQr
violations of title Vi.

The NPRM stated lhat the final
regulations would be enfoJ'cf'd in

accordan.ce with FAR pal't 13,
InvcstigatiaRs and Enforcement
Procedures.

Comment· A few commenters request
that specifi<: enf<lrcement plans he
included for el'Jor-cement of the
nonaddition rule. including prohibiting
aircraft purchased after November 5.
1990, from being registered .in the United
States.

Final Rule: The nonaddition rure does
. not prohIbit a U.S. person from owning a

Stage 2 airplane purchased from a non
U.S. person after November 5.1990. The
rule limits only the operation Df such.
airplane in the contiguous URited States.
Section S01{bJ "f the FAAct requires
that if the owner o'f an aircraft meets
certain criteria, that aircraft wUl be
added to the U.S. registry: the statute
did nol amend the FAAct to prohibit
such registration. Registration alone
does nQt pennit tbese aircr.aft to operate
in the United States; aU airplanes are
subject to the operating rules of part 91.
The operational restrictions
implementing the nonaddition rule have
been sdded as § 91.855.

Comment: A -eommenter cites section
9307 of the statute a••upport for the fact
that an airport opera tOT may be denied
federal fund. and the eligibility to
impose passenger facility cltaTges"if it
imposes any noise restrictions not in
compliance "with this subtitle." The
commenter states that since the
phaseout and nonaddition provisions of
sections 9308 and 9309 sre part of the
same subtitle 88 section 9307~ the
imposition of any noise restrictions
inconsistent with fuose provided in the
final rule must be considered viotations
of the regulations and sanctioned
accordingly.

Final Rule: The regulations adopted in
this final rule are amendments to the
aircraft operating rules of part 91 and
are applicable to op""ators of Stage 2
airplanes, not airport proprietors. The
FAA does not interpret the statute to
mean that the imposition of a noise
restriction by an airport proprietor is a
violation of an aircraft operating rule.
Airport operating restrictions imposed
by airport proprietors must be
considered under the regulations
established under new part 16t.

Comment' Several commenters
request that a separate enforcement
plan be included for the operating noise
limit amendments. similar to that
proposed for the airport noise
restrictions in a separate rulemaking
action. Other commenters ask that the
specific penalties be included in the
regula tiODS.

Final Rule: No separate enforcement
plan is necessary. The .same actiQns that
have been used to enforce the noise

regulations ufpart 91 subpart I will be
used for 1M new regulations added t<l
that subpart The FAA aggressively
enforced the operating noise limits in
1985 when Stage I airplanes were
eliminated from operation. and
anticipates a similar aggressive
campaign to enforce the Stage 2
regulations. The FAA used .the
experience gained in 1985 in developing
the new regulations.

The 'specific sanctions for violations
of these regulations are set by secU'On
901 of the FAAct; that is. suspension of
an opera'ting certHicate and a penaity of
u" to $10.000 for·esch violation of the
regulation. The applics.tion of these
provisioos is included in section 9308(e)
of the statute, as quoted sbove.

Accordingly, the requirements of this
final role will be enforced in accordance
with title IX of the FAAct and part 13 of
the FAR.

Entry and Naoodditian

NPRM: As addressed in the NPRM.
the nonaddition role. section 9309 of the
statute, was effective on November 5,
1990. The intent of the statute. including
some ·of the language of the statute. was
retained in proposed § 91.805. The
nonaddHwn rule limits the pool of Stage
2 airplanes over 75,000 pounds that are
owned by US. persons and eligible to
operate in the contiguous United Slates
to the number that existed on November
5.1990. The.rule seeks to protect the
interests of U.S. owners of those
airplanes on that date. including those
that are leased for operation outside the
United Stste•. The NPRM echoed many
of the statutory provisions and atated
them 85 proposed conditions for
operation ofStage 2 airplanes in.the
contiguous United States on and after
November S. 199().

The NPRM set out definition. for the
wor.ds "owner" and "iinported:' with
the latter tied to 8 change in ownership
of a Stage 2 airplane from a non-U.S.

. person to a U.S. person. Importation was
tied to U.S. ownership because the FAA
has no way of detenninins the
acquisition date of a foreign-owned
Stage 2 airplane to decide whether it
may be allowed to operate in the
contiguous United States.

Proposed § 91.605 also sought to limit
the operation ofStage 2 airplanes leased
from non-U.S. persons. U U.S. operators
were permitted to lease Stage 2
airplanes from foreign persons and
operate them in the United States. the
purposes of the nonaddition role would
be thwarted and noise from Stage 2
airplanes in the United States could
increase dramatically.
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Commen.l: Some co.mmenters express
concern with the FAA's interpretation of
the statutory provisions regarding the
return of leased Stage 2 .airplanes. A
commenter is concerned .that a
statement in the NPRM preamble
regarding the return of leased airplanes
interprets the statute to require that, to
be ellgible to return. the airplane must
have heen leased to a foreign air carrier
on November 5, 1990. Another
commenter requests clarification of the
rule's provision with r.espect to leasiI~g

of U.S.-owned aIrplanes to foreign
operators after November 5. 1990.

Final Rule: The FAA agrees with the
comment that the language oT the
preamble of the NPRM inadvertently
overstated the statute with regard to the
November 5. 1990, dale. The nonaddition
rule uses November 5, 1'990.. as the test
date only for ownership of a Stage 2
airplane and does not require that a
U.S.-owned Stage 2 airplane bad to have
been leased to a'foreign air carrier on
that date to return.

Accordingly, the FAA interprets the
statute and the regulation as allowing
for the lea.. of U.S.-owned Stage 2
airplanes to foreign air carriers at any
time. To gain valid return privileges
under the regulation, the aiIj)lane must
return to the United States within 6
months of the expiration -of 8 foreign
lease. This prov.ision does not prevent
subsequent leasing of an airplane to
other foreign air carriers.

Furthermore, any 'airplane that is
leased to 8 foreign person is subject to
those provisions of §§ 91.861 through
91.867 if the airplane is operated in the
contiguous United States.

Comment: An operator requests that
the term "importer" be interpreted to
include lessors ·and that the word
"purchase" be interpreted 10 include the
term "lease." The 'Operator is co'ncerned
that there wHl not be enough airplanes
available for lease if non-U.S. sources
are foreclosed.

Final Rule: The FAA will not extend
the meaning of the terms "im,port" and
"purchase" to include leasiQg. To do so
would-dramatically alter ,the common
understanding of the terms. The effect of
such an interpretation would be to alter
the intent of the nonaddition rule and
allow an 'unacceptable increase in the
level of Stage 2 noise. Proof has not
been submitted .that there is an
insufficient supply of airplanes available
from U.S. sources 10 accommodate
leasing interests.

CommenL' A commenter requests that
tbe FM clarify the definition of
"importer," including 8 reference to a
provision using the word ·'owner."

Final Rule: After further
consideration, the FAA has decided that

it would be clearer to .define the term
"import." A definition of import is
included in the new definitions section
(§ 91.851), and the cross reference that
caused the confusion is removed.

Comment: Several commenters
express concern with the term "foreign
air carrier" in the leased airplane return
rule. They assert that Congress did not
mean to limit the return of leased
airplanes to those that are leased to
"foreign air carriers" as defined by the
FAAct, but that tbe inten! was to
include airplanes leased to any foreign
operator regardless of whether the
operator qualifies 85 a foreign a-ir
carrier.

Final Rule: The FAA agrees that the
FAAct definition of "foreign air carrier"
is an inappropriate intetpretation of the
legislative intent.lf Congress intended
the FAActrneaning, it could pave
specified that meaning, as it did for
other terms under section 9308.of the
statute. Since the intent of the statute is
to protect U.S. interests that existed on
November 5, 1990, there is no apparent
reason to limit the return provision to
those Stage 2 airplanes that were leased
to foreign air carriers that operate into
the United States while excluding those
that do not conduct such operations. The
nature of the operation does not affect
the status of the ownit\g U.S. person's
interest in its airplane. Accordingly,
§ 91.855(O[2J has been revised 10 include
the term foreign airline, meaning .any
foreign person that operates the subject
airplane for compensation or hire.

Comment: An operator raises the
concern that the NPRM provision that
speaks to acquiring airplanes "from any
U.S. operatt;lr" unnecessarily limits the
field of available airplanes.

Final Rule: The FAA agrees that the
proposed language regarding
acquisitions from other U.S. operators
unnecessarily limits the pool of
available airplanes. The final rule
language of § 91.855[bJ has been revised
to allow the operation of any U.S.
owned Stage 2 airplane.

Comment: A commenter requests that
there be no "grace period" for the noise
abatement retrofit equipment
·exemptions allowed by the statute.

Final Rule: The FAA agrees. Section
9309(b) of the statute does not allow for
any'grace period for noise abatement
retrofit exemptions and the FAA has not
taken any action inconsistent with this
interpretation.

Comment: An operator requests that
there be 8 limited exception to the
nonaddition rule to allow for the
transfer of airplanes from.a U.S. carrier
that is involved in Chapter 11
proceedings to another U.S. .carrier. This
commenter reads the prop.os-ed rule to

prohibit such transfers because it would
increase the base level of the acquiring
carrier.

Final Rule: No exception to the
nonaddition rule is necessary to protect
the transfer of U.S.-owned airplanes
between 8 U.S. air carrier acting under
bankru,ptc;y protection and any other
U.S. operatar. It is possible that the
proposed rule caused some confusion on
this point. Final rule § 91.855[b) states
that any U.S.-owned aicplane may be
operated in the contiguous United Slates
and puts no .restriction on transfers
between U.S. persons. The final rule
language of § 91.863 has also been
revised 1.0 clarify the fact that transfers
of airplanes may occur ,and be
accounted for in .the transferring and
acquiring operators' base levels.

Comment: A commenter desires.a
clarification of the status of contractual
assignments made before November 5,
1990.

Final Rule: If a U.s. person holds a
valid contractual assignment for the

·purchase or lease of 8 Stage 2 airplane
from a foreign person, and that
assignment was made before November
5, 1990, the FAA will consider the U.S.
person to be the owner of the airplane
on November 5, 1990, for the purposes of
this rule, Contractual assignments made
by foreign persons after November 5,
1990, are valid only if the Stage 2
airplane is restricted to operations
outside the conti,guous United States. If,
on November 5, 1990, the owner was a
foreign person, then Bny change of
ownership after that time would
constitute an importation of a Stage 2
airpJane by the acquiring U.S. person.
Contractua'. assignments between U:S.
persons are not aHected because the
transfer of airplanes between U.S.
persons is not prohibited.

Comment: A commenter requests that
the FAA interpret the term "contract
executed" in section 9309{a)(2) of the
statute to include executory contracts.

Final Rule: In the NPRM, the FAA
indicated that it intended the terms
"contract" and "written contract
executed" to have the standard legal
interpretation and.meanings as accepted
in the field of contract law. The meaning
of the term "executed contract" is one
that is complete, while an "executory
contract" is one that is incomplete. The
FAA will not adopt an interpretation
that makes the word "incomplete" mean
"complete."

The FAA interprets the inclusion of
this provision in the statute as intended
to cover 8 situation under which, on
Nov.ember 5, 1990, the contract for the
purchase of an aircraft was complete
except, perhaps, f-or actual delivery or
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presence of the airplane in the United
States. Any other circumstances
concerning an executory contract for the
purchase of a Stage 2 airplane that 8

contracting party thinks meet the intent
of the nonaddition rule will be
considered on an individual basis, as
are all questions of ownership under
part 47 of the FAR. The final rule
continues to reflect the terms used in the
statute and the standard legal
interpretation anticipated in the NPRM.

Comment: An aircraft leasing
organization reads the proposed rule as
containing 8n ambiguity between
proposed §§ 91.805(a)(5)(ii) and
91.805(a)(6). The commenter notes that if
an airplane was validly purchased
before November 5. 1990, and is leased
to 8 foreign carrier, it is unclear whether
the 6·month limit on returns of foreign
leased airplanes applies. or whether the
unlimited return provision for purchased
airplanes applies. The situation is
complicated by the statute's use of the
term "foreign air carrier."

Final Rule: An airplane leased by its
U.S. owner to a foreign airline would
have to be returned within 6 months of
the end of the foreign lease to return
validly under the rule. The change in the
final rule from the term "foreign air
carrier" to "foreign airline" means that
only two situations are possible: A
Stage 2 airplane that is leased to a
foreign airline on or after November 5,
1990; or a Stage 2 airplane that is owned
by 8 U.S. person, is not in the contiguous
United States, and is not leased to a
foreign airline·. Where 8 Stage 2 airplane
is or has been leased to a foreign airline.
it has 6 months from the end of the lease
to return; where a Stage 2 airplane has
not been so leased, it may return at any
time. lncluding the term "foreign airline"
rather than "foreign air carrier" in the
return provision for leased airplanes in
the final rule removes any remaining
confusion. When returned, leased
airplanes are subject to the provisions of
§ 91.665.

Regarding the leasing of foreign
airplanes. § 91.855[c) includes a
provision that allows the operation of
foreign-owned Stage 2 afrplanes in the
contiguous United States for the term of
any lease that was legally binding
before September 25. 1991. including any
extensions allowed by the lease
agreement in effect on that date, This is
a ~Iarification from the NPRM. which
did not specify foreign-leased airplanes
as one of the provisions of the operating
rule.

Comment: A foreign ai,rplane lessor
interprets proposed § 91.805 to allow for
the repeated short-term leases of foreign
airplanes to U.S. operators. Some of
these leases are for as short a time as 4

months. The commenter reads proposed
§ 91.805(a)(2) to mean that as long as the
U.S. operator's base level included the
leased Stage 2 airplanes when the base
level was established, then subsequent
leases are allowed (either of the same
airplanes or other Stage 2 airplanes of
that type).

Final Rule: The interpretation
suggested by the commenter cannot be
sustained under the nonaddition rule.
Proposed § 91.805(a)(2) cannot fairly be
read to allow the operation of foreign
owned airplanes once they leave"the
fleet of the leasing U.S. operator.
Although the addition of foreign-owned
leased airplanes to an operator's fleet is
not an "import" under these regulations,
it constitutes an increase in Stage 2
airplane operations in the contiguous
United States by a method not provided
for in the statute. The goal of the
nonaddition rule was to halt the
proliferation of Stage 2 airplane noise in
the contiguous United States without
unnecessarily damaging the interests of
U.S. owners. Restricting the subsequent
leasing of foreign-owned Stage 2
airplanes once the term of the original
lease expires meets both concerns of the
nonaddition provisions of the statute.

The commenter is correct that the
provisions of proposed § 91.805[a) are to
be read in the disjunctive, Le., that an
operator need satisfy only one of the
provisions to operate a Stage 2 airplane.
However, the intent of the statute and
these regulations does not support the
commenter's interpretation that
proposed § 91.805(8)(2) applies to its
circumstances and allows the
subsequent lease of foreign-owned
airplanes. The language of proposed
§ 91.805(a)(2) appears to be the source of
some confusion. Section 91.855(b) of the
final rule is stated in terms of U.S.
owned airplanes. Together with
§ 91.855(c), the two provisions account
for all of the airplanes meant to be
covered by proposed § 91.805(a)(2). The
inclusion of § 91.855(c) in the final rule
makes it clear that foreign-owned
airplanes leased to U.S. operators are
covered under that provision, and may
not be read into other provisions of
§ 91.855.

Modification and Maintenance

NPRM: The nonaddition rule, section
9309 of the statute, provides for the
operation of otherwise prohibited
imported Stage 2 airplanes in the
contiguous United States if those
airplanes are operated for the purpose
of obtaining modifications to meet Stage
3 noise levels. The FAA intends that
such operations will be the subject of
special flight authorizations requested
pursuant to § 91.859 and a Special

Federal Aviation Regulation (SFAR).
Until the SFAR is adopted, anyone

" wishing to take advantage of the
statutory exemption may do so by
applying to the Administrator for an
exemption as provided in 14 CFR part
11. As it has for all previous
authorizations regarding modifications
to meet noise criteria, the FAA intends
to require that applicants for special
flight authorizations or exemptions
provide proof that such modifications
will be made. Generally. this has taken
the form of a contract for noise
abatement retrofit equipment that has
been certificated for the subject

.airplane. ,
Final Rule: This exemption was

proposed as § 91.805(c). No comments
were received regarding this provision.
and the exemption is adopted in the
final rule as § 91.859.

NPRM: Although not explicitly stated.
proposed § 91.805 would preclude the
operation of a Stage 2 airplane into the
contiguous United States for
maintenance if the airplane did not meet
one of the explicit provisions of that
section. This would preclude the
operation of Stage 2 airplanes imported
into a point outsic:le the contiguous
United States from operatinRinto the
contiguous United States for
maintenance.
Com~ent:Several commenters note

that an interpretation of the· statute that
prohibits non·revenue operations for
maintenance would have serious
adverse consequences both for affected
operators and the repair industry in the
United States. A commenter notes that
operations for modifications to Stage 3
may also call for other modifications or
maintenance. and should be provided
for in the regulations.

Final Rule: Upon further review. the
FAA interprets the statute to allow the
operation in the contiguous United
States of an airplane imported into the
noncontiguous United Sta tes after
November 5, 1990. for purposes of
maintenance. Section 9308(d) of the
statute indicates that Stage 2 airplanes
imported into the noncontiguous United
States after November 5, 1990, may not
be used to provide air transportation
into the contiguous United States.
Congress also specified that the
definition of air transportation to be
used is the one that exists in the FAAct.
As long as maintenance flights are
conducted on a ferr} (non-revenue)
basis, they are not flights that provide
air transportation. This situation is
provided for in § 91.857(b) of the final
rule. Maintenance flights will not be
allowed after the statutory prohibition
of December 31, 1999.
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Base LeveJ

NPRM: The NPRM proposed a concept
referred to as 8 "base level" for
operators of Stage 2 airplanes. The
NPRM proposed that the base level
would be the number of owned or leased
Stage 2 airplanes that were listed on an
operator's operations specifications on
anyone day in 1990. In -addition, the
base level would include those Stage 2
airplanes returned to service after lease
to a foreign airline, as defined in the
statute and proposed § 91.805(a)(5), and
those Stage 2 airplanes purchased by an
eligible entity, as .defined in the statute
and proposed § 91.805(a)(6).

The NPRM also proposed that base
level of foreign air carriers would ·be the
total number of Stage 2 operations it
conducted into the contiguous United
States during calendar year 1990r

Comment: Several commenters
recommend that the final rule provide
for Stage 2 airplanes purchased or
leased during 1990 to be included in the
base level of the acquiring operator.
They point out that, in certain 'instances,
purchased airplanes were not formally
added to the operations specifications
by year-end even though possession of
those airplanes was taken i.o 1990.

Final Rule: To accommodate this
concern, the fina') nile extends the cutoff
date for determining the sin,gle day on
which an operator determines its Stage 2
base level to July 1. 1991. This provides
time for operators who contracted for
the acquisition of Stege 2 airplanes near
the date of the statute to have included
such airplanes on its operations
specifications.

Comment: Some commenters express
concern that the 1-year period for
selecting the ba~e level day in the
NPRM could provide a windfall, and
recommend November 5. 1990, as the
one date to establish base levels.

Final Rule: The FAA does not agree
with the recommendfition that
November 5. 1990. be the date for
establishing a base level: it would not
take into account tbe effects of the Gulf
War or peak season increases of many
carriers' fleets each year. Any windfall
effect of allowing an operator to choose
the date will be minimal.

Comment: Many commenters perceive
an inequi~y in basing the proposed
phaseout on airplanes for U.S. operators
and operations for foreign air carriers.

Final Rule: After further
consideration, the FAA has decided that
foreign operators' U.S. operations
specifications could be used as the .basis
for gauging the number of a-irplanes
operated by a foreisn air carrier.
Accordingly.• the final rule provides for

an airplane-based transition for both
U.s. operators and foreign air catriers.

Comment· A commenter suggests that
the final rule include special provisions
for foreign air carriers operating Stage Z
airplanes to the U.S. only part of the
year in which the base level is to be
determined.

Final Rule: The FAA does not agree.
Basing the final rule compliance on
airplanes rather than operations for all
U.S. operators and foreign ,air carriers
provides the same opportunities to
foreign air carriers that it does for U.s.
operators in similar circumstances.
Extending the cutoff date for selecting a
base level day \0 July 1, 1991, also
provides additional latitude for growing
operators to establish their base levels.
Partial-year cperations would not ·cause
a different outcome under this system
since each operator may choose its own
date \0 establish its base level.

New Entrants

NPRM: The NPRM proposed a
compliance alternative for new entrants.
By definition, they would not have a
base level established between the
dates specified from which to reduce.
The proposed rule specified a minimum
percentage of a new entrant's airplanes
that must be. operated as Stage 3. This
percentage is based on the timing of
entry. No provision was offered for
foreign new -entrants.

Comment: A commenter suggests that
new entrants should use the .same base
level concept as all other operators
subject to the proposed phaseout.

Final Rule: The FAA finds it
impossible to accommodate this
comment. Base level determina tion is a
function of reducing from a starting
point established during a time frame at
the beginning of the reduction period.
New entrants, by definition, did not
operate any Stage 2 airplanes duri~ the
base level establishment period, and
thus cannot have base levels
established under the same concept as
operators that operated Stage 2
airplanes during that time.

Comment: A commenter recommends
that the base level of a U.S. operator
that tranfers airplanes to a new entrant
be reduced accordingly.
. Final Rule: New entrants do not bave

base level and do not calculate their
compliance with re.sard to that ba:se
level. However, if an operator with
established base level chooses to
transfer airplanes and base level to a
new entrant, it may do so in accordance
with § 91.863. The new entrant may hold
that base level for subsequent sale with
the corresponding number of St<\8e 2
airplanes. New entrants must mee,t the

compliance schedule in § 91.667. without
regard to their base level holdings.

Comment: Based on the statute's
direction to provide special
consideration for new entrants, a
commenter recommends that new
entrants with only one or two St~ge 2
airplanes be exempt from interim
compliance requirements, and another
commenter recommends an exemption
of up to 30 airplanes.

Final Rule: The statute requires that
consideration be given.to the "impact on
new entry into the airline industry." The
final rule provides for ,new entrants to
become established and grow using a
fleet mix of Stage 2 and Stage 3
airplanes.

The percentages chosen for the new
entrant fleet mix are the same 8S

proposed in the NPRM and differ from
those required for established operators.
The new entrant percentages take into
account the difficulties associated with
new operations. To encourage increased
competition. new entr.ants are allowed
slightly more fleet mix flexibility
through 1996.

Comment: Several commenters
request that the final rule provide equal
treatment for foreign new entrants and
U.S. new entrants.

Final Rule: The FAA agrees.
Accordingly, the final rule contains
equivalent provisions for both foreign
and U.S. new entrants.

Mergers

NPRM: The NPRM acknowledged that
signifi.cant transfers of airplanes may
occur during the compliance period. and
the FAA solicited comments on how
such transactions should be
accommodated in the final rule,
particularly with regard to base level
adjustments.

Comment: Several commenters
recommend that. in the event of a
cessation of operations. corporate
dissolution. or corporate restructuring
where assets are sold, base level
transfers should also occur to reflect the
relative gains and losses of the parties
to .the airplane transfers.

Finol Rule: Section 91.863 of the final
rule includes appropriate provisions to
accommodate such transactions. The
base level transfer provisions afford
operators the.flexibility to transfer base
level with Stage 2 airplanes. The rule
accommodates the transfer of any
number of Stage 2 airplanes.

Campliance Schedule

NPRM: Proposed § 91.807(d) .
presented the compliance schedule for
the reduction of U.s. Stage 2 airplanes.
Each operator would be -required to
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reduce the number of Stage 2 airplanes
it operates to a level 25 percent below
its base level after December 31, 1994, to
a level 50 percent below its base level
after December 31. 1996. Bnd to a level
75 percent below its base level after
December 31, 1998.

Each foreign air carrier would
calculate its required percentage
reduction in Stage 2 operations for each
compliance date under the schedule
provided in proposed § 91.807[d)(4).

Comment: A large number of
commenters state that the compliance
schedule proposed by the FAA is
acceptable. Many other commenters
state that the compliance schedule is
either too aggressive or too slow.
Another commenter expresses concern
tbat the FAA's proposed schedule will
severely affect small and economically
fragile carriers. especially international
air cargo operators. That commenter
supports Schedule Four of the NPRM
which calls for a 50 percent reduction in
Stage 2 operations by December 31,
1996, but does not include a 1994
compliance date.

Final Rule: In this final rule, operators
will have the choice of complying with
either the phaseout schedule proposed
in the NPRM or an alternative that
incorporates the addition of Stage 3
airplanes to meet certain fleet mix
percentages. This choice of options was
selected after careful economic analysis
of live alternalives. The FAA finds that
the selected schedule, with its two
options for compliance, will achieve an
appropriate balance between
environmental and economic concerns.

CommenL' Several commenters state
that some carriers may be forced to cut
back service if they are unable to meet
the compliance schedule and that those
cutbacks will greatly affect small
communities.

Final Rule: The FAA has concluded
that the compliance schedule will not
interfere with an operator's decision to
provide service to small communities.
While the majority of small communities
are served by airplanes that are not
subject to the Stage 2 reduction
requirements, some are served by
carriers that operate Stage 2 airplanes
covered by this rule, such as DC-9's and
Boeing 737's. Development of noise
abatement retrofit equipment for many
Stage 2 airplanes is ongoing_ Currently,
certificated noise abatement retrofit
equipment is available for DC-9-10 and
DC-9.10 airplanes, and the FAA
anticipates that this rule will spur
further development of noise abatement
retrofit equipment. Such equipment for
Boeing 737-100 and 737-200 airplanes,
assuming no unexpected developments,
is exper:ted to be approved within 1

year. In addition, the new provision
allowing waivers from interim
compliance requirements is designed to
account for delays in acquiring such
equipment, especially where the delay
would affect service to small
communities, Finally, most small
communities are offered service to
connecting hubs by more than one U.S.
operator. If service is discontinued by
one carrier, the remaining operators
would be expected to compete for the
discontinued carrier's passengers.

CommenL' Regarding the availability
of Stage 3 noise abatement retrofit
options, some commenters state that an
operator's future fleet plans must
consider all possible alternatives, and
that the availability of Stage 3 noise
abatement retrofit equipment could
become a major problem.

Finol Rule: At this time, certilicated
noise abatement retrofit equipment is
available for several airplane types.
Approximately 80% of the Stage 2 fleet
has retrofit equipment type certificated
to meet Stage 3 standards, Certification
for another 30% is expected in the near
term. According to manufacturers
contacted by the FAA, most airplanes
that will be affected by the transition to
Stage 3 either have Stage 3 noise
abatement retrofit options available
now or have such equipment under
development. There are more than 2,100
Stage 2 airplanes in the U.S. fleet
powered by Pratt & Whitney IT8D
engines. Pratt &: Whitney is working
with airframe manufacturers and others
to develop Stage 3 retrofit equipment.
As noted above, Stage 3 retrolit
equipment is available for two DC-9
series airplanes, and type-certificated
equipment is anticipated within the next
12 months for other DG-9 airplanes and
Boeing 737-100 and 737-200 series
airplanes. Pratt &: Whitney anticipates
that within 5 years there will be enough
equipment to retrofit the worldwide fleet
powered by Pratt & Whitney jT8D
engines. This figure is well within the
time frame established by the
compliance schedule in the fmal rule.

Airplanes that were originally type
certificated to Stage 1 noise levels
present more of a challenge in the
development of Stage 3 equipment.
However. noise abatement retrofit
equipment is in development for DC-8
and Boeing 707 airplanes.

Comment: A number of commenters
recommend a phaseout of operations
rather than airplanes. Commenters
concerned about noise levels note that
one airplane may conduct a number of
operations, thus creating more noise
than accounted for as a single event.

Final Rule: The FAA has not adopted
this recommendation. While the statute

refers to operations rather than numbers
of airplanes, in the sense that it
prohibits the operation of Stage 2
airplanes in the contiguous United
States after 1999, the required transition
to an all-Stage 3 fleet can be most
readily controlled through changes in
each operator's fleet. Monitoring the
actual numbers of Stage 2 and Stage 3
operations would greatly increase the
FAA's costs and diminish flexibility for
operators.

The FAA's decision to promulgate an
airplane-based transition is predicated
on the expectation that a change in fleet
composition will correlate closely with a
change in numbers of Stage 2
operations. Indeed, if there is any
significant difference, there is reason to
think that Stage 2 operations may
decline eyen more quickly than the
numbers of Stage 2 airplanes. New Stage
3 airplanes offer significant advantages
over older Stage 2 designs, wholly apart
from their quieter operation. Therefore,
as operators add Stage 3 airplanes to
their fleets, these airplanes are likely to
have relatively high utilization rates as
compared to the operator's older Stage 2
airplanes.

Nevertheless, the FAA intends to
monitor the transiqon period closely,
and one of the factors that will be
evaluated is whether changes in the
airplanes listed on operator's operations
specifications parallel changes in
operations. If Stage 2 airplane
operations do not decline as expected,
the FAA may undertake further
rulemaking under which operations
rather than airplanes would form the
basis for determining compliance with
the transition.

Transferable Rights

NPRM: The NPRM proposed two
fundamentally dillerent spproachcs for
structuring the phaseout of Stage 2
airplanes and asked for comments on
each. The ftrst approach, called Option
1, would have been a simple phaseout;
each operator of Stage 2 airplanes
would have been required to reduce its
Stage 2 fleet by specific percentages on
or before each of the three interim
compliance dates: December 31,1994,
December 31, 1996, and December 31,
1998. As an example, under Option 1. if
the largest number of Stage 2 airplanes
for which a U.S. operator held
operations specifications during any day
between January 1. 1990, and December
31,1990, was 40, the operator would .
need to reduce the number of Stage 2
airplanes it operates by 10 no later than
December 31, 1994:ll before that date
the operator added to its base level 3
airplanes that were leased to foreign
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carriers and one that was purchased, its
base level would be increased to 44, and
it would be authorized to operate 8

maximum of 33 Stage 2 airplanes after
December 31. 1994.

Proposed Optio"n 2 was a market·
based system. In essence, it would have
enabled an airline to be given credit for
eliminating its Stage 2 airplanes,
including modifying them to Stage 3 with
noise abatement retrofit equipment.
more quickly than required by the
schedule. Under Option 2. an operator
would have had the choice of reducing
its Stage 2 airplanes exactly as
described in Option 1 or attempting to
acquire additional operating rights from
another operator. Under the proposal.
such rights would have been available
·only if the second operator already had
exceeded its required reduction. That is,
only "extra" reductions could have been
transferred. In the above example, if the
operator installed noise abatement
retrofit equipment on 15 airplanes rather
than 10 before 1994. Option 2 would
have permitted it to sell 5 Stage 2 rights.
If those rights were sold to 8 second
operator that also had forty Stage 2
airplanes at the start, the second
operator would have had to convert only
5 airplanes to Stage 3 by 1994. By
statute, all Stage 2 airplanes have to be
eliminated by December 31, i999.
regardless of the approach taken during
the phaseout period. Since no rights
would be generated without some,
operator moving faster than required,
and since preexisting Stage 3 purchases
or conversions would not count. Option
2 was intended to ensure that noise was
still redu~ed according to the overall
schedule. It was also intended to
provide individual operators with
increased flexibility in meeting the rules'
dea'dlines. As no operator would ever
have been fo~ced to purch~se an
operating right, the FAA stated in the
NPRM that transferability would be the
preferred option, unless the comments
showed that the desirable features of
transferability are offset by other
compelling p'ublic policy concerns.

Comment: A significant number of
commenters oppose Option 2 as it was
proposed. Their comments generally fall
into three categories: (1] Transferable
rights perpetuate noise; [2J Option 2
would not work as intended because
rights would be hoarded or used as a
competitive tool by the ':haves" against
the "have nots"; or (3] transferable
rights are not an answer to the "real"
problem, which is an expensive and
inflexible phaseout at a time when the
industry is in poor financial condition.

Almost without exception, individual
commenters, citizen groups. airports~

and municipalities favor Option 1.
Generally, those comments are based on
the premise that the flexibility provided
by transferable rights would work to the
detriment of airport neighbors by
lessening noise reduction. For example,
some operators will, for their own
reasons, convert to Stage 3 faster than
required, even without regulations. If the
faster conversion is allowed to generate
transferable rights. however, opponents
of transferability argue that the extra
noise benefit from early conversion- will
be lost because some other operator will
use those rights to extend the operating
life of another Stage 2 airplane. A
similar common position is that the use
of transferable rights could lead to
excessive and unfair use of Stage 2
airplanes at the ,airports served by the
purchasers of credits.

Air carriers are not in agreement as to
the best method of handling transferable
rights, with only the largest carriers
supporting Option 2 in its present form.
Another carrier favors alimited version
of transferable rights, in which an
individual carrier could take credits
earned before an earlier interim
compliance date and use them internally
to meet future interim requirements.
Under this commenter's proposal,
transfers would not be permitted among
operators. Airplane owners/lessors
favor a market mechanism and
transferable rights, but are concerned
with who would have those rigbts
operators/lessees or owners/lessors.
The owners/lessors have put forth
varying proposals that are intended to
protect their interests. Before the NPRM
was published, the FAA received a
proposal for a single phaseout
requirement that would credit all Stage 2
airplanes with 6 operating years
[roughly the average of the three
phaseout dates). This commenter called
its proposal Option 3. Airplane owners
would then be able to use all 6 years for
each plane and convert fully to Stage 3
about 1997, or they could retire or
convert some airplanes early and sell or
use the remaining operating rights for
other airplanes. The key element of this
proposal was that owners rather than
operators would have these rights and
the benefits of selling them. A write-in
campaign was organized among
investors in airplane leasing programs.
As a result, the docket contains
numerous postcards favoring this
proposal. .

Subsequently, the commenter that
proposed Option 3 joined with other
airplane lessors and several carriers in a
different proposal. A joint comment
submission from owners. lessors, a
financial institution, and carriers (the

"joint submission"] reemphasized
flexibility as tbe goal, and included.
three basic elements: (1) Transferable
rights to be created for early phaseout of
Stage 2 airplanes, using 8 system of
operating years similar to the original
commenter's proposal, but with.rights
accruing to operators; (2) additional
credit for early acquisitions of Stage 3
airplanes. such that a carrier that buys a
Stage 3 airplane in 1993 ra;ther than 1994
would earn a transferable right worth 1
operating year. which could be sold or
used to support 1 extra year of operation
for a Stage 2 airplane: and (3) limited
additional transferable rights for
owners. While an operator that converts
to Stage 3 earlier than required would
get 1 year's credit for each year prior to
the deadline. nonoperator owners that
install noise abatement retrofit
equipment or retire their Stage 2
airplanes early would earn a maximum
of 2 credit years for the conversion.

The joint submission thus raises
additional issues that go beyond the
scope of transferable rights: Whether
non-operators should have rights or
duties during the compliance period and
whether adding new Stage 3,airplanes
should accrue additional credit. These
other issues are addressed below.

Final Rule: The FAA bas decided not
to adopt Option 2 because the comments
that it generated contained substantial
opposition to this option and very little
support. The FAA included Option 2 in
the NPRM with tbe view toward
providing flexibility and facilitating
compliance with the proposed phaseout,
particularly for those airlines with
limited current financial resources (56
FR 6633]. However, no currently
operating airline facing such
circumstances supports Option 2 as
proposed.

The FAA is aware of the joint
submission request for additional
flexibility. The request to permit a fleet
mix method"of compliance has been
incorporated in the final rule and is
discussed elsewhere in this document.

The FAA is unwilling to accept the
joint submission request to switch from
a reduction method based on the
number of Stage 2 airplanes eliminated
to one based primarily on the year of
elimination. Under this proposal, an
airline would be free to designate eaGh
of its airplanes as scheduled for
reduction in 8 particular year, with
credits to be generated for eliminating a
particular Stage 2 airplane or adding an
extra Stage 3 airplane earlier than the
operator's chosen schedule date. For
example, if aD operator's maximum
number of Stage 2 airplanes on anyone
day during January 1, 1990, through July
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1, 1991:was200, to comply'wi!h the
phaseou-t optfont the operatGF. would
designate 50 airplanes to be phased. out
in 1994" 50 in 1996, and 50· in 1998.

Thus. if the operator elimina.ted the 50
airplanes designated for 1.994 in that
year, it would be in compliance but
woul'd generaLe no credits .. rr the
operator fustead eliminated the 50'
airpfanes designated for 1999
eriminatio~ the opera.tor would earn 250
operafing yeaDs.of trewls,. 50 each for
1995,1996.1997.1998, and 1999. The
joint submissfon contains a similar
credff-year pl'Oposal for operators that
choose to compfy: with· the fleet mix
option. Under the loint suhmissfon
proposal, these credit-years could be
used internally or SQld' to otners. The
problem is that [he same number of
airplanes. SO, would be eliminated in
1994, and it would be sol'ely up to the
operator as to wheth'er the action
constituted an "early" reduction.

The proposal for airplane'owners to
gain credits in, addition to' those given to
operators poses· a- somewhat different
problem. The j'Oinf submission asks that
the ruTe' give 2 years credit for each
Teased Stage 2 airpl'ane eli;mina-ted or
modified to meet Slage 3 ,tandards bya
non-operator owner. These' credits
would· be in s·ddit·i'en to those aceruing
to: the operaforr. A..s s rresull, leased'
airplanes would be co'unted t·wice for
the. purpose of credits. when they are
eli'm.inated' or con.verted' fo Stage 3,
while airplanes op""aJed by their
owners would count only ORce; The
FAA censiders this apprGB'ch
inequitable and diserimina1crry:. In
addition. it would. lead' to an
unacceptable perpetuat'icm of Stage 2
airplane noi-se., iru;ODsistent with the
reduction mandated by the statute.

N:cordingly. the fina] rule allows an
operator to choose between a modified
version of Option'}, C§, 91.865(bJ) and a
fleet mix as an alternative method of
<ompliance (§ 91.865(d)). The final rule
also contains one a-spect of Option 2:
Operators that exceed the req~ements

on an interim compliance date will be
authorized to carry forwa"d the extra
compliance to a later interi-m complianse
date. These c.edits may be used by the
operator at a subsequent interim
compliance date, but the credits may Got
be transferred to other operators,

The FAA also recognizes that the
financfar condition of·much of the aicline
industry means that it may be difficult
for somi individual operators to cGmply
with the interim c;:ompliance schedule.
Therefore, 85 discussed in the waiver
section, waivers· from interim
compl'iance requfrements will be granted
in specific cases where there i-s an
ad'eql1afe showfng--that compliatlce is

financia-lly OO1etJGl1S, physically
impassible, teehnelegieaHy infeasibie~ or
tbat it would have an ad·wcSoe et:fect on
e:ompetition or servicE!' to sme-ll
communities. A system· of, waivers from
intedm- cQmpliance r~quirementssheald
reduce substantially the I'egulatery
burden. of this. rule: and, shauld meet the
n""d. of oper.ato,s fo. flexibility. At the
same time. this. waiver, system· is able to
respond to the r.equeshr of airports and,
their neighbors that there be no. broad·
exemption. from the complianGe .
requirements. Waivers should also
reduce concerns. that the:transfer Of
-operating rights could shift thecoise
burden from one section of the. country
to another, or cause an.anticompetitive
transfer of. resour.ces from the. "have
nots" to-the. "haves~"

Phasein of Stoge :1Airplane!J. as, an
Altemati",,' tu the' Phaseout·ofStage 2
Airplane!>

NPR:M: Til... FAA discussed an
alternative tnat would allow operators'
to meet' i'nterim gusts through increases
in Stage 3 airplanes as well a'8
reductions in Stag,e 2 airplanes.

CommeNt: Se'veral commenters- favor
Ihe adoption' of a pha~ein o[Stage- 3·
aifllllal'le!t· rather than a phs-seout of
Stage· 2 ai~·ranes, These' c:ommenters
craim Ih'll·f !IIi. approach· would nof onry
enable- carriers 1'0 i-ncl'ea'se their" flI.'ee-t
capacity' by gi'ving credit for the
aequisition of. Stage :J airplanes, hut that
this is: also. the intenf G~ ~he' sta,t'ufe.
Some carriers claim· they win face
additirnnal economic: hard:ship' if they are
unable to receive cr.edft for ad'ding Stage
acapacity·to their' fleets. The joint
submissi'On favars this fleet mix
approach: and presents 8 J!Jercentage
based schedule for compliance.

Some airport authorities express
partial support fer this approach
because they claim that the phaseout of
Stage 2 airplimes does not address
situations at individual" airports. and that
s-ervice to smener communities migl\t be
affected.

Similarly, some a'irport authorities· and
associatiens support the coneept ef a
fleet mix by noting that much of !he'
conversion depends. on the availability
of noi'se abatement retrofit equipment.
These commenters claim .that the NPRM
overestimates the availability of such
equipment~making the financial
estimates unrea,~istic.Many commenl:ers
expresa COAcer.n that this approa-ch
would add rather than reduce noise; and
a carrier comments that such an
approach would provide nG benefit £or
small carriers that have nD Stage 3
airplanes.

FinolRule: Tire FAA has decided. that
the current financial condition of the

indust<y wal!rants ~he axhoplion of" fillal
,ule' that a1Jow..ea""'operato~the
flexibility to choose to, reduce· the:
number of airplaneso it< its. &ase level hy
a specified percentage, a·s· was' propused
in the NPRM. oc to ""quire and/ot"
reduce aaplanes· as necessary to
~hiev~ a fleet- mix of Sfage 2 and'Stage
3 airplanes (hat meets the percen.tages
given in the- regul8tion'~

To'lllWtimi= flexil>Hi ly•. opeI'8Wrll' are
allowed to- choose the- method that best
suits i.t:s>cil'cmmsLances at eac:h
eoml'!laollce date, The schedule. fot" arr
operator·choosingtn-eliminat-e Smge 2
airplanes is the- same as thor( proposed
in rhe NPRM, 25 percent reduction by
the- end of 1~~ 5&percent reducti'On by
tlu< end of1996\ and 75 peteent
.eduction by th.. end of 1991l.

The sehedoT'C' for an operator- that
choeses the· fleet mix.optiol1lfs based'on
the comments and considcrabl·e amnysis
of the· costs and benefits associated with
fleet mix pel'cen:tages: on' the' compliance
da te.. The FAA considered the
eqJJipment d'elivery lJ08itions of m&ny
opefators, the current availability· of
noise abatement retIlafit equipment and
the status' of such equipment under
deV1!lopment, projeded growth. of
operattJr.8.,. financial resources, of
operatoI:5" and the· effect on cGmpetit.ien
in the inclUstry. Tnese aTe discussed
mote- fuBy elsewhere in\ thitr document.
The: schedule- requires tha1 operators
choosing this opfun'a'Chieve'a' fI'eetmiX
that includes, at les,155' percent Stage 3
airplanes after' Decemb.. 31•. 1994'.. 65
percent. Stag~ a ..irplanes· afrer
December31~1'996, and 75 percent Stage
3 airplEtfle~ after December 31,.1998.

The Stage 2 reductions from base
level a-nd the fleet mix: options haw. one
fundamental difference~Base level is' not
relevant to' ~he fleet mix method. As
such, the-final rule' incorporates a
provision· indicating that the FAA will
scrutinize transactions involving
transc.rs of base level' to' determine
whether they have' been accomplished
solely to show compliance with § 9-1.865,
While-the transactions themselves
would never be at i'ssue-, the
t1'a~actionswill not be- valid for
compliance if the.y- reflect no· real
inGl!ease or I'educ;:tion of Slage 2
airplanes By the patties to: the
transactions. An example of the·
situations anticipated by this pr.ovision
is. set farth· in the secHon-by-section
analysis. of §. 91.883(131.

The ronal rule also incerporates the
request hy. some-epera:tnrs to allow
aaclitional compliance· at the ea:rBer
compliance d.ate to tount as compliance
later.. This c8ilry-£orwar.d· rompli~nce'
credit can be accrued by operators that
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choose to achieve compliance by
phasing out Stage 2 airplanes. Later use
of carry-forward compliance credit is
discussed in full in the section-by
section analysis of § 91.869.

The FAA has not adopted the
requested system under which Stage 2
elimination would he based on airplane·
life-years of credit, or the system that
accrues extra credit based on the year
of elimination. Those concepts are
addressed more fully in the disposition
of comments on transferable riRhts in
this document.

International Issues

NPRM: The NPRM preamble includes
foreign air carriers in the section-by
section discussion of the proposed rule
language concerning base level and
compliance schedules.

Most of the comments received on the
international issues focus on differences
between 8 resolution adopted by the
International Civil Aviation
Organization (ICAO] and the proposed
rule.

Comment: ICAD encourages member
States to begin Stage 2 phaseouts no
sooner than April 1, 1995.

Final Rule: The U.S. implementation
of a compliance schedule must begin by
statute on the date bf enactment.
November 5,1990. However, the first
compliance date has Leen set as
December 31.1994, only 3 months before
the ICAO suggestion.

Comment: ICAD urges member States
to set final compliance dates no earlier
than April 1. 2002.

Final Rule: The U.S. final compliance
date of December 31.1999, is mandated
by section 9306 of the statute and is so
reflected in the final rule.

CommenL' ICAD encourages
exempting wide-body airplanes with
high bypass ratio engines from the
interim compliance schedule.

Final Rule: The statute makes no
provision for such exemptions and the
final rule treats all Stage 2 airplanes
over 75.000 pounds 8S equal.

Comment: ICAD uses an airplane life
cycle of 25 years as the standard for
Stage 2 airplane retirement.

Finol Rule: While the FAA uses the
25-year useful life standard in its
economic analysis, it considers the
chronological age of an airplane to be an
inappropriate standard for elimination.
The decision as to which airplanes an
operator removes from service in order
to comply with this rule is solely that of
the individual operator. .

Comment: Several comments from
foreign airline representatives request
that foreign air carrier compliance be
based on airplanes rather than
operations.

Final Rule: After review of these
comments and verification of
enforcement considerations, the final
rule reflects this change. The FAA has
determined that a reduction of foreign
Stage 2 airplanes is feasible by
removing them from foreign air carriers'
U.S. operations specifications.

CommenL' Several commenters focus'
on the need for consistency with the
Stage 2 reduction policies of ICAO and
general agreement with the Chicago
Convention. An international airline
association. individual airlines. airport
operators. and aviation regulatory
authorities all refer to specific terms of
ICAO Resolution A23-3, which was
ralified on October 26, 1990.

Final Rule: The FAA recognizes the
importance of a worldwide policy and
Ihe efforts of ICAO. The FAA has
determined that by basing the
compliance on airplanes. rather than
operations. variations between the U.S.
and ICAD policies will be minimized.
The FAA does nol find Ihat the olher
·differences can be accommodated under
the slalute.

Comment: A commenter proposes that
the final rule should exempt foreign
operations from interim compliance, on
the presumption that the noise benefits
associated with the elimination of a
relatively low number of foreign
operations do not justify the economic·
costs to the foreign operators.

Finol Rule: The FAA disagrees.
Section 9308 of the statute requires that
a compliance schedule be established to
achieve the prohibition of section
9308(a) which states:

After December 31. 1999. no person may
operate to or (rom an airport in the United
States any civil subsonic turboi.et aircraft

. with 8 maximum weight oC more than 75.000
pounds unless such aircraft complies with the
Stage 3 noise levels ....

Further. because foreign operations
are concentrated at a limited number of
U.S. airports, noise benefits from
reduced foreign operations on the
interim compliance dates will be
considerable for nearby communities.

Comment: Several comments were
received regarding the NPRM proposal
that foreign operators with -two or fewer
Stage 2 airplanes on U.S. operations
specifications be exempt from the
interim compliance requirements. A
commenter slates that there is· no basis
for providing foreign air carriers with
privileges not provided to U.S.
·operators. Also, the commenter explains
that the two or fewer airplane measure
is inconsistent with the NPRM approach
Ihal bases the Stage 2 phaseoul for
foreign carriers on the number of
operations conducted. Another

commenter suggests· that the FAA
expand the exemption from the interim
compliance requirements for all foreign
operators that had five or fewer Stage 2
airplanes, rather than the two airplanes
proposed. This commenter states that by
changing the cutoff point under this .
exemption from two airplanes to five,
the public interest objectives of
preserving economically beneficial
international air service and avoiding
undue restriction of the competitive
service offered by small- and medium
sized internaUonal carriers can be
achieved to an even greater degree.
Another commenter suggests that an
alternative be added that would also
exempt an operator from the interim
compliance requirements whenever its
operations are limited to no more than
one daily round trip flight. The
commenter states that seven weekly
operations could in fact produce much
less noise than would multi-frequency
operations conducted with just two
airplanes in, for example, a transborrler
market.

Final Rule: As stated previously. the
compliance schedule for U,S. operators
and foreign air carriers will be based on
airplanes; the provision exempting
foreign operators with two or fewer
airplanes is nC/longer applicable. In the
final rule. the compliance schedule and
the airplane-based approach spread the
burden among aU operato.rs and provide
for continuing noise abatement.

Comment: Many commenters request
that the waiver from the final
compliance date be extended to include
foreign air carriers. A commenter states
that the foreign waiver issue. as handled
in the NPRM. is in clear contradiction to
the ICAD Chicago Convention, Articles _
11 and 15. This commenter
acknowledges thaI U.S. legislative
action may be required to extend
waivers from the final compliance date
to foreign operators. Community groups
support denial of waivers from the
December 31. 1999. deadline for foreign
air carriers.

Final Rule: Waivers from the final
compliance date are limited to U.S. air
carriers by the statute. As to the issue of
U.S. international obligations. tl:te FAA
recognizes the concerns raised by
commenters concerning various
provisions of this rule. It is the intention
of the United States Government to
resolve these concerns in a manner
consistent with the international
obligations of the United States.

The final rule allows foreign air
carriers to petition for a waiver from
any interim compliance requirement.
Such petitions would have to be
accompanied by the same financial or
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other Sll{>l'orting data that wo.ld· be·
required of 8 US. air carrier.

Owner-based Compliance' Versus
Oper-atar-based Compliance

NPRM: In the proposed rule. the FM
acknow);'dged that unsolicited
comments. were reeei"ved before the
publication of the NPRM, including a
request €rom airplane lessors that the
FAA p.rotect owners.' interests during. the
phaseout. SpecifLcaHy. they express
concern that focusing the phaseout
methodology on the operatan of Stage. 2
airplanes rather than on owners c.a.uld
lead to cesults they consider inequitable,
The FAA ""ked foc comments on· the
appropriate roles and resp.onsibifities. fOI
operators and lessors offeasecf
airplaAes.

CommenL' The unsolicited comments
contaiq the Opt'i'on 3 propasal~ explained
above in the transferable Ilights
comment dIsposition" which many·
commenters refer fo.as if it had Deen
parl of the proposed' rule. A postcard
campaign to the docket in support of
Option 3 was initiated during the
comment period Later in the comment
period, Option 3 was supplanted· by a
joint submission from 13" parties,
including the original proposers of
Option 3'. The Itew submi"ssion
significantly modified the original
proposal and'is di·scuss-ed below.

Many of the commenfers· suggest that
the operator-based approach is" toa
limited and is inherently unfair ta
owners or lessors. These commenters··
assert that not anowing the ownersl
lessors of airplanes to have- a' role in the
compliance process would: have· a
nega-trve impact on the economic health
and compefitiveness of those-operators
that lease laf'ge pereen~ages· of their
fleets. These same cemmerrtere also
suggest that allowing the operators to
make the dedsions concerning which
airplanes fo eliminate· puts the leasing
companies in the position of havi'ng their
business-destinyih the hands of others.
Some commenters express cc;>nccrn that
the economic analysis in the NPRM did'
not include the economic impact 0(, the
proposed phaseout en the feasing
indus1l'y. The non-operntor commenters
contend that owners/lessors-should
receive t·be same consirleration as
operators in the final rule, and" that a
final rule cannot be legnlly-issuedunless
the FAA has ensured that it is equitable.

Some comments. propose- that the
leasing companies and owners-and not
the operatol'Sr-be the parties
exclusively responsible for compliance
with the stature and the· rule because
their in1erests will Dot otherwise be
protected. They contend that operators
merely perfonn the mecfraniCal function

of operating the a;.plane and thal the
operators ha~e-no. legal crbligatiDn ta
purchase and, install Doise abatement
reuof.rt equipment Ofilleased afrplaD·es-.

. Comment.s were also t:eceived
supporting tlle concep.t of operat0t
based, comflllianc:~. SevellaL eommentel'S
state that the· operators shoul<! be solely
respol\sible (tlf campHan~ebecause'the
statute- specifically refers. 00 the
operatiun-s of airplanes. 'these
commenter5" as,sert tha.t the ownersl
lesso.~willbe able te>protect their
interests- du.cing; the compliance- period.
They are- also net persuaded that Option
3 would, in fae~ p.ovide the slat"d
benefits- or. tha t -i t caIT be· administered'
readily. A cbmmenf.er specif.icaUy states
that leasing- companies should receive
no other benefi,ts;fFom, dl:is,rulema,king:
that wouldJfurth-eD incllease the
operating cQsts.ofcaIlI'iers.

The joint submission a"SSerts that the
FAA violated sectron.9308(c),of the
statute. which requires the FAft to
consider competition and the BbiHty to
acmev.e: capacity growth, by ignoring· the
existence and interests of the leasing
industry. II asserts. that continuing the
current lev.elo of competition ill,the
airline industry depends on the
existence of a strong, heallhy leasing
industry.. These commen1ers also assert
that becaus.e.the FAA had failed to
consider the. leasing industry,. the
economic analysis was. "fata-l1y flawed"·
and must be substantially I!evised before
the finaIrule is issued They propose
that a:limil<!d non-operator credit
system be included· in the final rule.
Such a system woufd arrow non~

operator owners to generate a limited
flumb-er of credits for Stage- 2' airplanes
registered in theiT name- that they certify
to the FAA have been converted. to meet
Stage 3 requitements.

Final Rule: The finnI rule spedfies
the t operators are the parties
responsible· for complying'with the
statute and tlie·regulation. Thi-s- decision
is based an the-FAA's interpretation of
the statute and ilie history of part 91 and
other FAA rules.

In selting the prohibition orr tlIe·
operation· of Stage 2 airpfanes, the
stafute specifical'-y· focuses on- the
operation by any person ratner than on
the ownership' of an airplane. Nowhere
does the-· statu,t'€ prohibit the ownership
of Stage 2'.airplanes nor would such
action be consistent with t'ne· underl"ying
purpose of the statute-the lessening of
noise through- the gradual eliminatiQn of
Stage 2 operations. The f.inal rule
language fracKs- the st"atut'€ by regulating
Stage 2' operators.

The finar rule language is also
consistent with the manner in which the
FAA ha. handled all its rules de" lIng

with the opemions: of aipcl'sft. Such·
rules 81'e imposed· 0111 the operator eftne
aircraf.t rather than. the owner for
several reasonS'. First·, me FAA has a
direct relationsh.ip. and· regular contact,
with the operaf01l. Second, the operator
is alI ea'Si1"y defined entity. Both of these
fads' suppert the- third reas01'l for
adoption- of an opeTat'or:.based: rule
which is the enforeeabihty oftlle rule·.
Airplane ownersnip can De- 8' highly
complex financi"al; an:angcment
involving individuaf's; groupS' of
individuals! or cQrporations with which
the FAA has little or ne, peg~t contact,
and over which the FAAhas limited
direct authority. Finally, there would De
additional' costs for monilori"ng, a.
compEex,. non-operl:ltor rure given the
fact that there would: be a significantlY.
larger pool of individual's subjeGt to th~

rule.
Another basis for the FM's decisioa

not to adopt an <>WIler-based final rule.lo·
the questions resulting· from the lack of
information in this area. The FAA is nDt
prepared to deteJ:rrllne wher is the owner
for pur.poses of this- rule if. there is 8:
dispute between parties. Furtbenno£e. it
is practicau.y impos.i.l,,· for the FPtA \0
verify. frolTh publicly' available or
commenteJj-pr~vide,dwarmat'ipn., th.e
economIc.harm, that the commenters
allege will resu.lt frGm, tA-is epeIlator
based. rule, It also i.. practieally
impossible for the FAA l<> determine the
ownerfin-vester configuration fOil each
airplane. know, their fmandal
circumstances. and detemrine how those
financial circumstances would be.
afleeted.

The FAA is. all!<> comrim:ed:!'hat the
symbiotic relationship between owners
and operaters will act kJ oa-Iance the
interests of each m. the'negotiation. of
airplane J.!eases. The nOl'l\IdH=:itmn mde
prohibition against new leases- of
foreign-owned Stage Z airpDanes alse
protects the m...ket [., tJ.$-owned and
leased airplanes.

Finally, the FAA is concerned' that if
SUGh a· rule wp.re adopted' witfi tlie aoove
enforcement- weaknesses. focal airports
would question its efficacy and take
more' aggressive· steps to impose- their
own locar. restrictions. In additioIT. since'
such local ruTes would be'cUrected
towa-rd opera-tors; it would ensure
significant differences oetween federal
and local rules and· d'efeal any alleged
protection to" the owners offered by the
adoption of such- a fina~ rule' on 8 federal

'level.

Waivers.

Comments coneern-ing waiver.s feR'
into two categories. Several commenters
request that the final rule include
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provisions for waivers from the interim
compliance requirements of the
phaseout schedule. Other comments
concerned the FAA's statements in the
preamble regarding waivers from the
compliance date that are provided for
by the statute. The two waiver
provisions are discussed separately
below.

Waivers From Interim Compliance
Requirements

NPRM: The proposed rule did not
include any separate provisions for
waivers from the interim compliance
requirements.

Comment: Several commenters note
that it is unrealistic to presume that
lhere will not be circumstances that
prevent an operator from complying
fully with an interim compliance
requirement. Commenters request that a
separate provision be included in the
final rule and that the criteria under
which such waivers will be granted be
stated clearly.

Final Rule: The FAA agrees. The lack
of a separate waiver provision in the
NPRM did not mean that the FAA did
not foresee circumstances under which
relief from the ,interim requirements
might be in the public interest. The FAA
is persuaded. however, that orderly
compliance with this rule warrants its
own waiver procedure with application
and approved criteria defined in
advance. 'Section 91.871 bas been added
to include such provisions.

The existence of a waiver provision
should not be viewed 8S an automatic
entitlement to relief from an interim
compliance requirement. Waivers will
be granted only after consideration of
these and other criteria: (1) The balance
sheet and cash flow position of the
applicant; (2J the current composition of
the applicant's fleet; (3J the applicant's
plans and activities for fleet
modification. including its good faith
efforts to comply with the tr~sition

rules; (4J the applicant's delivery
position with regard to new airplanes or
noise abatement equipment; and (5) the
effect on competition if such a waiver is
granted. It is anticipated that waivers
will be granted if an operator is able to
show that compliance with the interim
requirement is financially onerous given
its economic status when compliance is
due, physically impossible because of
e'quipment availability and delivery
schedules. infeasible because noise
reduction technology has not been
certificated for the airplanes under
consideration for a waiver. or that it
would have an adverse effect on
competition or on service to small
communities.

AU applications will be considered
under the standards of good faith efforts
of the operator to achieve compliance
with the interim requirements and
whether a grant of the waiver would be
in the public interest. Interim
compliance waivers will be granted only
for the period.of time necessary for
compliance by the individual operator,
and in no case beyond the next interim
compliance date. To gain waiver relief
from 8 later interim compliance date, an
operator would have to reapply.

Comment: Many groups of noise
affected citizens request that any
application for waivers be made subject
10 public process.

Final Rule: The FAA agrees. The
process of granting waivers is an
integral part of rulemaking and the
participation of the public is inherent.
To this end, the final rule contains a
provision that a notice of an application
for a waiver from any interim
compliance requirement will be
published in the Federal Register snd be
open for public .comment. Unless the
Secretary determines otherwise, a
minimum of 14 days will be given for
public comment.

Waivers from the Final Compliance
Date

NPRM: The NPRM provided for
waivers from the final compliance date'
in accordance witb section 930B(bJ of
the statute. The stat.ute limits the
availability of such waivers to U.S. alr
carriers. and seta out criteria to be
foUowed. including the requirement that
any grant of a waiver must be in the
public interest. The statute also requires
that in evaluating a request for a waiver
from the final compliance date, the
Secretary consider the effect of granting
a waiver on competition in the ail'"
carrier industry and on smaU community
air service. Finally. the statute provides
for the conditions and time period under
which a U.S. air carrier may file for such
a waiver.

Comment: Several commenters object
to the provision allowing waivers from
the final ,compliance date. and state that
it sbould be deleted and perhaps
replaced with some other incentive.
Commentef3 were in general agreement
that some standards for the waivers
should be defined. and some request a
definition of public interest.

An operator reads the existence of the
waiver provision in the statute to mean
that waivers should be automatic if the
statutory criteria are met. Another
commenter considers the FAA's
interpretation too restrictive. indicating
that the waiver should be automatic and
negotiable with the FAA. An .
organization of operators states that the

waiver provision should not go beyond
the words of the statute. Some members
of Congress state that the NPRM's
expectation that waivers will be granted
only in exceptional circumstances (as
where a carrier indicates that
compliance with a final phaseout date
would wreak "financial havoc") is
contrary to Congressional intent and
unnecessarily burdensome.

A group of citizens concerned about
airplane noise states that the waiver
should be strictly limited. and that to
read the statute otherwise would inhibit
the effectiveness of anfphaseout.
Another group states that an .

. unrestricted 4-year waiver from a 7-year
phaseout is excessive. The noise·
affected public generally urges the FAA
to caution operators that the December
31.1999, phaseout date remains as the
statutory mandate. and that the
operators should not tailor their plans
on the basis of a presumed waiver and
an "actual" phaseout date of 2003. A
group is concerned that the problems
experienced during the phaseout of
Stage 1 airplanes will be repeated. and
suggesls that every applicant for a
waiver be required to s'ubrnit a cost
benefit analysis to support its request. A
locality requests that waiver applicants
be held to the .ame burden of proof
imposed on airport operators that wish
to impose operating restrictions, which
was proposed under a separate
rulemaking. Other comrnenters request
that the waiver provision restrict
operations at airports with more
progressive noise goals, that the number
of Stage 2 operations pennitted under
waivers be restricted, and that the
approval of airports served by a carrier
seeking a waiver be a condition to a
grant. Another commenter suggests that
the application date for a waiver be
moved to January 1. 1995.

Most of the noise-affected citizens
and airports state that the waiver
process should be public. with notice of
requests for waivers published and up to
180 days provided for public comment.

Final Rule: The waiver from the fmal
compliance date is statutory and must
be s part of the final rule. The FAA bas
not changed its basic position from the
NPRM that waivers from the final
compliance date will not be automatic.
The FAA agrees that operators should
be cautioned to plan for the final
compliance date; if the Congress did not
intend the cessation of Stage Z
operations in the contiguous United
States by December 31.1999. that
provision would not appear in the .
statute. The FAA intends the statutory
waiver provision to be a relief valve
against unforeseen economic and supply
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circumstances to be determined based
on the circumstances of the individual
operators at the time. "Automatic"
waivers cannot provide for unique
circumstances. Similarly. the length of a
waiver from the final .compliance date
will be determined by the circumstances
of the individual applicant. The
December 31.2003. statutory waiver
deadline is an outside limit, not a 4-year
extension that has no basis in the
individual circumstances that warrant
the grant of a waiver.

The FAA agrees that more defmitive
waiver criteria Bfe needed if compliance
is to be effected in an orderly fashion.
The statute indicates that a waiver may
be granted only if the Secretary finds
that a grant would be in the public
interest. No attempt will be made to
define "public interest" here. The
Department of Transportation and the
FAA are familiar with the public interest
standard as 8 measure of evaluating a
request for an exemption or waiver from
many regulations and recognize that a
critical component of the standard is
based on the circumstances that exist at
the time a waiver is requested. The FAA
will not at this time attempt to define
the economic or logistical circumstances
that would affect the public interest
standard as it will need to be applied
when an air carrier applies for a waiver
from the final compliance date.

In considering the requests for
waivers from interim compliance
requirements, the Secretary was able to
identify circumstances under which
those waivers would most likely.be
granted, and the Secretary intends to
include similar criteria in considering
requests for waivers from the final
compliance date. Were wholesale grants
of waivers anticipated by the statute, it
is doubtful that the statute would so
specifically dircct the Secretary's
attention to-the effect of a grant on
competition in the industry as one of the
two waiver considerations that the
Secretary must address, for competition
would not be affected if every carrier
could get a waiver once the 85 percent
threshold were met.

The FAA agrees that, as with waivers
from the interim compliance
requirements, the public should be
notified of an air carrier's application for
a waiver from the final compliance date
and be given an opportunity to
comment. The statute makes no
provision. however, for the approval of
waivers by any airport served by an
ind:·..idual carrier, nor the imposition of
a burden of proof on applicants similar
to that proposed elsewhere for airport
operators that wish to adopt operating
restrictions. The FAA cannot extend thc

statute to include such provisions. The
commenter that suggests moving the
application date for waivers provided no
explanation as to how this would
facilitate a reduction of Stage 2
airplanes. Moreover, the application
date is set by the statute and cannot be
changed by the FAA. .

Stage 3 Percentage Provision

NPRM: The proposed rule contained a
provision that would allow an operator
to discontinue compliance with the
phaseout requirements once the
operator achieved and maintained a
fieet that consisted of 85 percent Stage 3
airplanes. That provision was proposed
as § 91.805(d)(3).

Comments: An operator states that it
does not understand the NPRM
provision that addresses the
applicability of the rule to operators that
have achieved a 85 percent Stage 3 fleet
mix. Other commenters contend that the
allowance would serve only the largest,
financially healthy carriers and allow
them to operate as many Stage 2 .
airplanes as they want as long as a
sufficient number of Stage 3 airplanes
were added to retain the fleet mix.

Final Rule: This provision is removed
from the final rule. It was originally
proposed so that no operator that was
phasing out Stage 2 airplanes would be
forced to phase out more than necessary
to meet the statutory requirement to
apply for a waiver of the final
compliance date. The provision had no
time expectation, 8S thought by the.
commenting operator.

The adoption of the optional fleet mix
method of compliance obviates the need
for this provision. For those operators
that use the Stage 2 reduction method to
comply, the waiver provisions included
in the final rule are available to address

. the circumstances of operators on 8

case-by-case basis.

Annual Progress Reports

NPRM: The proposed rule required
carriers to submit to the FAA annual
phaseout progress reports within 45
days after the end of each calendar
year. The reports were to include the
airplanes included in the carrier's base
level, any additions made to the base
level, any Stage 2 airplanes acquired
from another U.S. operator, the carrier's
progress towards compliance with the
interim schedule and the final
compliance date, and the carrier's
current plan to meet the interim
compliance schedule and the final
compliance date. Similar information
would be required from foreign air
carriers.

Comment: The commenters' primary
concern is the confidentiality of the

reports. Many commenters state that the
information submitted will be
proprietary. These commentcrs suggest
that the reports be held for 48 months
and not be subject to Freedom Of
Information Act requests or otherwise
be made available to the public.

Final Rule: Much of the information
required by annual reports is not
considered to be proprietary. The FAA
will consider specific requests that
certain information identified by the
operator be held in confidence.
. Comment· A commenter suggests that
reports be submitted at 6·month
intervals rather than annually.

Final Rule: Annual reports are
mandated by the statute. and the FAA
does not foresee any use for information
submitted at 6·month intervals.
Additional reports would add to the
administrative costs of the rule with no
corresponding benefit.

Comment: The commenters generally
agree that the information proposed to
be submitted in the annual progress
reports is appropriate. A commenter
states that the FAA requests too much

. information and that only plans for
compliance with the next interim date
should be required. This commenter
contends that carriers would be
precluded from making plans to
incorporate new technologics with
respect to later compliance dates if the
reports are to cover the entire
compliance period.

Final Rule: The final rule requires
annual reports to include the operator's
expected plans for meeting the interim
compliance schedule and the frnal
compliance date. The information
requested is essential to the effective
monitoring of compliance with this rule.
H should be understood that the plans
can be revised by an operator for any
reason at any time. Because the reports
will be submitted annually, any changes
from previous annual reports that reflect
new plans, new availability of
technology, or changing circumstances
must be incorporated.

Comment: Some airport operators
indicate that they would prefer to see an
annual report listing the number of
operations of Stage 2 airplanes at
individual airports rather than the
number of Stage 2 airplanes a carrier
has in its fleet. '

Final Rule: The annual report required
by the statute and regulations will be
used to show an individual operator's
compliance with the phased elimination
of its Stage 2 airplanes, not its operation
of Stage 2 airplanes at an individual
location. The FAA cannot justify the
imposition of the cost to operators to
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tabulate such information when the
FAA has no need for such information.

Discussion of Comments-Regulatory
Impact Analysis

NPRI,1: The NPRM Regulatory Impact
Analysis explored the costs and benefits
of requiring the operational phaseout of
all Stage 2 airplanes by Decembe,r 31,
1999. It quantified, to the extent
practicabie. estimated costs and.
benefits of sections 9308 and 9309 of the
statute, and the regulations proposed
thereunder, to the private sector.
consumers, Federal, State, and local
governments. The FAA estimated that
the proposed rule would have minimal
impact on international trade and small
entities.

Costs

Comment: Several commenters.
especially air cargo carriers, argue that
the 25-year life-cycle used in the
economic calculations is too low and
not a realistic representation of an
airplane's useful life. One ~ommenter

argues that cargo airplanes age at a rate
two and a half times slower than
passenger airplanes due to the reduced
number of flight hours per day, This
comrnenter states that cargo carriers use
their airplanes less extensively than .
passenger air carriers. This commenter
as well as otbers suggest that the life of
airplanes should be based on usage
rather than age.

Final Rule: The FAA retains the 25
year life~cycle in the fmal rule because it
is based on an age profile of existing
industry airplanes. In January 1991, the
domestic fleet airplane-age profile
showed that only 4 percent of air
carriers' airplanes exceeded 25 years of
age, while the average age was 18 years.
The FAA's review of 75 percent of 811
cargo carriers' airplanes indicates that
the average age is 19 years. Thus, based
on those averages, the FAA contends
that the 25-year life-eycle is realistic for
the purposes of comparison and analysis
of the final rule.

However, the FAA is concerned about
whether the chosen scenarios would
have been different if 8 ao-year life for
airplanes were assumed, and thus has
included a cost sensitivitY estimate for
the 3Q-year life in the final cost analysis,
Based on the fact that some air carriers
have been experiencing a'shortage of
capital, there may by a brief period
when the 25-year life cycle"assumption
would not be appropriate. This situation
is expected to pass beca-use the Gulf
war has ended-and the U.S. economy is
recovering from the recent recession.
Therefore, while the FAA is concerned
about the near· term economic
circumstances of the industry. its long-

term viability is not expected to be
affected.

Comment: A commenter asserts that
the cost of tbe proposed rule is $90
billion. This estimate differs
co~siderablywith the FAA's high-end
estimate of $5.7 billion. This disparity
arises primarily in the estimation of the
per~seat airpla~e-cost.This commenter's
average per-seat cost for 1990 is $259,000
with a range from $200,000 to $300.000
(the FAA per-seat costs range from
$186.000 to $198.(00).

Final Rule: The FAA disagrees with
the asserted cosL This commenter uses
dala for airplanes ordered during 1990 to
support its argument. Because much of
the replacement cost will be incurred
later in this decade, the costs of those
replacements must be discounted back
to the present. This commenter's cost
estimate uses no discounting of future
costs and reflects the time of airplane
delivery. Hence, the price of the airplane
includes a compounded inflation rate for
the years between the order and
delivery, The FAA costs represent the
price paid for airplanes delivered in 1988
as inflated to 1990 dollars. This
commenter's estimate of $90 billion
attributes all of the normal airplane
replacement costs to Stage 2 phaseout
costs. Approximately iwo-thirds of this
comrnenter's cost estimate represents
normal replacement costs.

Comment: Some commenters want
added flexibility from the costs imposed
by the compliance schedules as noted in
the NPRM.

Several commenters ask for more
leniency because of the current poor
financial condition of domestic airlines.
Some suggest establishing a schedule
with built-in slippage or co.mpliance
delays.

Final Rule: The final rule allows
operators a choice of compliance
methods. The final rule takes into
consideration benefits to the public and
the cost impact on the airline industry's
financial health. To provide additional
flexibility for carriers, the final rule
provides for carry-forward compliance
credits and 8 waiver from interim
compliance requirements.

CommenL' Several comrnenters
criticize the inclusion of noise
abatement retrofit equipment in the
Regulatory Impact Analysis because
FAA-certificated noise abatement
retrofit equipment is currently not
available for some airplanes in their
fleets. Another cornmenter points out
that noise abatement retrofit equipment
creates additional costs resulting from
fuel and load penalties. '

Final Rule: Tbe FAA expects to certify
noise abatement retrofit equipment for
most existing Stage Z airplane models in

the near future, thus allowing airlines to
meet the requirements of the final rule
without replacing airplanes. The FAA
views the inclusion of noise abatement
retrofit equipment information in the 
economic analysis as appropriate. When
compared to replacing airplanes or
airplane engines, the FAA considers
hushkit retrofit equipment to be the least
costly alternative for Stage 3 conversion.
The Regulatory Impact Analysis
calculates the cost impact of phasing out
Stage 2 airplanes, phasing in Stage 3
airplanes, and the statute. A summary of
that analysis is included in this
document.

Comment Some commenters state
that the 10 percent discount rate that the
FAA uses to calculate the present value
of the costs is incorrect. The
commenters state that it is not
appropriate to use the 10 percent rate
when analyzing the costs imposed on
the private sector. One commenter
stated that using a high (10 percent)
discount rate understates the rule cost.

Final Rule: Pursuant to Circular No.
A-94 of the Office of Management and
Budget [OMB), Federal agencies are
required to use a 10 percent discount
rate when evaluating costs incurred over
time. Agencies must also evaluate a
rule's benefits using the same 10 percent
discount rate.

Comment: An airline asserts that
waivers from the 1999 final compliance
date should be automatic if an airline
achieves an 85 percent reduction to its
Stage 2 baseline fleet This commenter
states that the waiver will reduce costs
by eliminating of unnecessary
investment decisions.

fYnol Rule: The FAA's cost analysis
assumes that no waivers will be
granted. and thus overstates the costs to
the extent waivers are given. Waiver
applications wiu be evaluated on an
individual basis. To the extent that
applicants meet certain criteria. waivers
will be granted. The individual
circumstances that will be required to
oblain a waiver cannot be estimated
effectively, and thus cannot be included
in the cost analysis.

Benefits

Camme/Lt: Many comments
addressing the benefits of the proposed
rule are of a general nature. Some
commenters assert that the proposed
rule provides no Significant benefits. A
commenter states that few people will
benefit from the interim compliance
schedule. This commenter claims that
these benefits are less than the costs of
the proposed rule.

The joint submission uses this same
argument oC limited beneHts until 1999
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as support for its advocation of a fleet
mix alternative. While the joint
submission acknowledges that there are
benefits for property values. the number
of citizens affected by noise. and the
possibility of fewer local restrictions, it
also insists that under no circumstances
do such benefits outweigh the costs
associated with the rule.

A commenter states that the
realization of certain benefits of an all
Stage 3 fleet is dependent upon local
government actions to secure proper
land use in an airport's vicinity. This
commenter recognizes that the FAA can
address these benefits but cannot
control actions to achieve the economic
gains. An air cargo operator recognizes
some additional benefits of the Stage 2
phaseout that go beyond airplane
replacement or modification, including
the elimination of potential exposure to
future noise and emissions regulations,
deferral of airplane purchases, improved
dispatch reliability based on engine
reliability, improved equity in a re
engined airplane, and improved payload
performance. Several members of
Congress comment that Beast-benefit
aPP,roach based on quantities often
discriminates against the environmental
concerns. These representatives state
that the FAA's calculations
underestimate the importance of
reduced noise to an airport's neighbors.

Final Rule: In response to wide
ranging comments on the determination
of the benefits of the final rule, the FAA
notes that Congress, in passing the
Airport Noise and Capacity Act of 1990,
determined that the overall benefits of
the transition to an all Stage 3 fleet by
the year 2000 exceed the costs, The FAA
quantified the benefits of the rule to its
best ability and as practicable as
required by OMB. OMB requires under
Executive Order 12291 that the FAA
provide "a description of the potential
benefits of the rule, including an
evaluation of effects that cannot be
quantified in monetary terms."

Comment: A commenter raises
specific concerns about the use of
property value variation to determine
the benefits of the Stage 2 phaseout.
This commenter takes issue with the
FAA's assertions that for every decibel
decrease in airplane noise there is a
corresponding one·half percent increase
in property values. While this
commenter views this inverse
relationship as "convenient", they see
no basis in fact. Several commenters
claim that the property value studies
cited are inconclusive. Some discredit
the studies as being too old, while others
state that a recently conducted study
deserved more attention. A commenter

representing municipalities states that
the highly simplified formula for
measurement of changes in real estate
values mentioned in the NPRM is not
sufficiently grounded in scientifically or
economically acceptable methodology to
be given significant weight in the
implementation of the important
national policy under consideration
here. Another commenter proposes
eliminating all of the estimated benefits
resulting from an increase in residential
property values quoted in the NPRM
preamble. The commenters did not
provide an alternative method of
calculating a quantitative measure of the
expected property value benefits. The
FAA is still convinced that the
information provided is useful in
understanding the effects of the final
rule.

Final Rule: The analysis represents an
attempt to provide the public and
government officials with a nationwide
quantitative estimate of some of the
expected property value benefits of this
final rule over an extended period of
time, within the limitations of available
data. The FAA acknowledges that
property values may not, in the case of
specific properties, always increase as
noise decreases. This generalized
relationship of noise and property
values cannot be automatically applied
to specific communities around specific
airports, where property values mayor
may not be affected by noise, Each
community adjacent to an airport must
be studied through market analysis to
determine the impact that noise has on
property values in the area. It is easily
conceivable that being localed near an
airport would increase certain property
values because of the economic stimulus
of air commerce. A community's
demographics and real estate activity
reflect the quantitative measure of real
property value.

Comment: Many commenters claim
that the FAA's Regulatory Impact
Analysis lacks a critical evaluation of
the health benefits generated by the
final rule. The issue was controversial,
with some commenters alleging adverse
health effect due to noise while others
questioned whether noise degraded
health in any way.

Final Rule: With the exception af the
potential of noise-induced hearing loss
at severe levels of noise exposure, there
currently is no sound scientific basis for
making adequate risk assessments of
the non-auditory health effects of
airplane noise in airport environs.
Potential non-auditory health
consequences of airplane noise
exposure which have been alleged
include birth defects, low birth weight,

psychological problems, cancer, stroke,
hypertension, and cardiac disorders
such as myocardial infarction and
cardiac arrhythmia. The current stat,e of
technical knowledge does'not support
an inference of a direct~ quantitativ~

relationship between airplane noise
exposure and health consequence·s.
Current findings, taken in sum, indicate
only that further rigorous studies are
needed. Therefore, the benefits analysis
does not assess the effects of noise
reduction on health.

Competitive Impact

Comment: The joint submission states
that the draft Regulatory fmpact .
Analysis fails to make a meaningful
appraisal of the rule's effect on
competition in the airline industry. In
particular, the commenters claim that
the analysis failed to give adequate
consideration to the effect on small or
financially weak carriers and the
adverse effects on fares and service.
The commenters also claim that reliance
on the report of the Secretary's Task
Force on Competition in the U,S.
Domestic Airline Industry should not be
the basis for determining the
competitive effect of the final rule, The
joint submission claims that the report is
outdated (hased on data from 1984-1988)
and was never intended to be used as a
predictor of future competition in the
U.S. airline industry. -

. Final Rule: The Regulatory Impact
Analysis provides a general and
reasonable assessment of tQe potential
effects of this rule on competition and
on large and small airlines. In addition,
the Secretary's report thoroughly .
assesses the level of competition in the
U.S. airline industry. While the airline
industry has changed since 1988, the
level of competition in the industry has
not changed significantly. The major
conclusions in the Secretary's report are
still valid today and, in the FAA's .
estimation, will continue to be valid
over the next 10 years. More current
data placed in the docket for this rule
show that the number of competitive
markets has continued to increase.

Comment: A group of commenters
asserts that the FAA used outdated and
irrelevant financial data and, therefore,
overestimated the industry's ability to
cope with the proposed rule's .costs.
They also assert that the analysis
underestimated the degre~ to which
individual carriers would exit airline
markets, particularly given the rule's
disproportionate impact on individu~l

carriers.
Final Rule: The financial data used in

the final Regulatory Impact Analysis is
the most recent and credible data
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available at this time. The financial data
cont~ined in the FAA's Quarterly
Industry Review (December 1990) and
Form 41: User's Guide-Financial and
Traffic Statistics for U.S. Certificated
CaI1iers are considered to be very
creditable and relevant sources of
airline financial data.

Comment: Another commenter
questions the FAA's use of the DOT
Competition Study [February 1990). The
commenter claims that the study does
not establish the degree of concentration
in domestic airline markets and that the
study lacks significance for public policy
decision-making in competition.

Final Rule: The FAA disagrees. The
draft Regulatory Impact Analysis merely
referenced 8 conclusion of the DOT
Competition Study (Pricing, Volume 1.
page 2). That study concludes tbat the
fundamentally competitive nature of the
industry has not changed in recent
years. The proliferation of hub-and
spoke systems and their inherent
stability have reduced the intensity of
price competition in many short-haul
local markets, while intensifying the
benefits of price competition for the vast
majority of travelers.

Comment: A number of commenters
assert that the proposed rule fails to
consider that the national hub-and
spoke system lacks the power to
discipline or control regional and local
markets. This is particularly true for
high frequency o~ shuttle-type service.

Final Rule: The FAA disagrees. The
competition section contained in the
analysis for the proposed rule assumed
that regional and local markets would
be dictated by competitive market
forces, not the hub-and-spoke system.
The FAA does not have. nor did it"
receive from the commenters, .sufficient
information that would lead it to think
otherwise.

Comment: Several commenters state
that the proposed rule would cripple
their ability to expand and, in some
cases, their ability to maintain low-fare
air service. Other commenters state that
the proposed rule is unnecessarily
inflexible, and that it is contrary to the
intent of Congress that compliance with
the statute be achieved through a
phasein of Stage 3 airplanes.

Final Rule: The FAA acknowledges
that the proposed rule would restrict
some air carriers' ability to expand more
than others. Consequently, the FAA has
incorporated more flexibility into the
final rule. The final rule adds additional
flexibility through the addition of carry
forward compliance credits, waivers
from the interim compliance
requirements, and a fleet mix percentage
compliance option.

Comment: Some commenters c.ontend
that the proposed rule would cost an
inordinately greater percentage of the
net worth of the smaller, low-fare
carriers than that of any of the larger
carriers. After the FAA's calculation of
present value cost is taken into
consideration, three low-fare carriers
have a remaining net worth of $117
million. Three larger carriers will have a
remaining net worth approximating $5.4
billion. This is a 45-fold disparity.

Final Rule: The FAA recognizes that
operators of Stage 2 airplanes will be
affected in varying degrees by this rule.
Overall, the FAA expects that actual
costs will be less than those cited
because the cost estimates used in the
draft Regulatory Impact Analysis are
conservative (high). The estimates were
based on the worst-case scenario that
all Stage 2 airplanes would be replaced
rather than modified to meet compliance
by less costly alternatives. In fact, the
FAA anticipates that many air carriers,
as practicfj.ble, will install noise
abatement retrofit equipment.

Comment: According to a commenter
that operates Boeing 737-200 airplanes,
the proposed rule would have a severe
effect on its ability to serve its markets.
The commenter states that if the
proposed rule is adopted, these markets
would be the first to suffer.

Final Rule: As stated previously. the
proposed rule is not expected to have a
significant, if any, impact on small or
Donhub markets. Those air carriers
affected by the filial rule and the statute
are expected either to replace their
Stage 2 airplanes with Stage 3 airplanes·
or install noise abatement retrofit
equipment. Given the competitive
market. if an air carrier fails to replace
Stage 2 airplanes serving smaller
markets, then it is reasonable to assume
.that such services would be provided by
another air carrier. The commenters also
failed to provide any evidence that
would support their allegation of the
severe adverse impact on its markets in
question as well 8S those for other air
carriers' markets.

Regulatory Flexibility Determination

Comment: With regard to the impact
of the proposed rule on small carriers
and those with few U.S. operations,
some of the airlines comment that
waivers froin the interim compliance
requirements should be considered to
give small carriers some added
flexibility in meeting the December 31,
1999, deadline. Such waivers, according
to the comments received, would
recognize the value of competition
provided by small carriers and address
their special financial needs.

Final Rule: The final rule conta"ins a
mechanism by which all operators may
apply for waivers from interim
compliance requirements. The effect of
compliance on competition and an
operator's financial status are among
the criteria that will be used to evaluate
applications for such waivers.

Comment: A small express carrier
indicates that it is much more costly
proportionately for a smaller air carrier
to convert a fleet to Stage 3 because at
Bny one time there may be several
airplane types operated. For smaller
carriers, the cost of maintaining an
inventory of parts cannot be spread out
over a large number of airplanes.

Final Rule: Congress required the
FAA to establish a compliance
framework that would eventually result
in the elimination of Stage 2 airplane
operations. Any dates established
would require an air carrier to maintain
an inventory of spare parts for more
than one kind of airplane if replacement
airplanes ace the operator's only option.
The commenter did not offer any
flexible solution that could eliminate the
inventory problem as described above.

Comment: Many comments were
received concerning the minimum fleet
size for a foreign air carrier to be subject
to the interim compliance dates of the
rule. Some comments suggest that the
minimum fleet size be increased from
two to four or five. A foreign airline
suggests that the FAA exempt those
carriers from the interim compliance
dates whenever the carrier operates no
more than one daily ro'und trip flight to
the contiguous United States.

Final Rule: In" the final rule, U.S.
operators and foreign air carriers are
treated the same. This change from the
proposed rule obviates the need for
special circumstances for foreign
operators of small fleets. Both U.S.
operators and foreign air carriers will
benefit from the rounding provision in
terms of the number of airplanes that
must be retired.

Comment: In terms of the rule's
flexibility regarding noise abatement
retrofit equipment availability, a
municipality's transportation
department commented that owners of
DC-8 airplanes can only modify their
airplanes with new engines. This
commenter states that other noise
abatement retrofit equipment for the
DC-8 airplane is not available.

Final Rule: The FAA agrees that
currently there is no certificated hushkit·
type noise abatement retrofit equipment
available for the DC-8 airplane. Owners
of DC-8 airplanes still have the option
of replacing engines, retiring airplanes,
or adding to their Stage 3 fleets in.ordcr .
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to comply with the final rule. Operators
may also apply for a waiver from an
interim compliance requirement and
present their circumstance of lack of
available technology causing greater
costs of compliance.

Federalism and international Trade
Impacts

With reg"acd to the proposed sections
on Federalism and the International
Trade Impact Analysis. no substantive
comments were received.

Section·by·Section Discussion of the
Final Rule .

Section 91.801 Applicability: Relation
to Part 36

In the NPRM. the FAA proposed to
revise §§ 91.601 through 91.811 to
accommodate the regulations
implementing sections 9308.and 9309 of
the statute. After further consideration,
the FAA has decided that to maintain
continuity in subpart 1of part 91, the
new regulations implementing the
statute will be added beginning with
§ 91.851. This designation will allow
faster reference to the set of regulations
that apply to large airplanes operating in
the contiguous Un1ted States, and leaves
intact the operating noise limits
governing areas of the United States not
covered by the statute and the
regulations regarding Stage 1 and
supersonic airplanes.

The only exception to this designation
is the addition of paragraph (c) to
§ 91.801 thaI describes the applicability
of the subject regulations and refers the
reader to the proper sections of subpart
I.

In the NPRM. the FAA indicated that
it proposed to limit the application of the
phaseout requirements to airplanes with
standard airworthiness certificates. This
limitation would have effectively
exclude.d a small number of airplanes
with experimental and restricted
category airworthiness certificates from
the phaseout. Such airplanes are
generally used for research and
developmen~firefighting, and other
specialized purposes and cannot, by
definition, be used in revenue service.

After further review, the FAA
concluded that such an interpretation of
the statute may not fairly be made.
Section 9308 of the statute is
unambiguous in its coverage of "any
subsonic turbojet aircraft" without
limitation as to its airworthiness
certification. Accordingly, these
regulations must be read as applicable
to all civil subsonic turbojet airplanes
with 8 maximum certificated weight of
more than 75,000 pounds, regardless of
the type of airworthi~esscertificates

they possess. The language of § 91.801(c)
has been revised accordingly.

Section 91.851 Definitions

A definitions section. § 91.851, has
been added. The defuiitions apply only
to §§ 91.853 through 91.875. These terms
and their specialized meaning for the
regulations have been gathered in one
place to facilitate reference.to terms
used repeatedly.

All of the terI)lS appearing in this
section have the same meaning 85

proposed in the NPRM. At the request of
commenters, some of the terms have
been clarified.

The only term that warrants further
explanation is operations specifications.
The tenn is defined in § 91.851 to mean
an enumeration of an operator's
airplanes by type, model, series, and
serial number that were operated by·an
operator Qn a given day (most likely the
date chosen for establishing its base
level or for reporting its status).

The FAA is aware that· some
operators are not required to maintain
operations specifications as they are
formally known. and that the operations
specifications of some operators do not
actually contain a list of airplanes being
operated.

However, all operators have or can
create a list of airplanes that they are
operating on any given day. The FAA
uses the tenn operations specifications
in §§ 91.851 thrwugh 91.875 as a
shorthand reference to such a list,
without regard to whether such list is
formally maintained or created for the
purpose of reporting to comply with
§§ 91.853 through 91.875. For operators
that maintain such lists to comply with
other regulations, the FAA anticipates
that such lists will be submitted as they
are maintained.

The definition and the use of this tenn
in these regulations does not change the
status, designation. content, retention or
any other requirement for operations
specifications required elsewhere in the
Federal Aviation Regulations.

Section 91.853 Final Compliance.'
Subsonic Airplanes

Section 91.853 implements the final
compliance date for Stage 3 operations
set by the statute, which states:

After December 31. 1999. no person may
operate to or from an airport in the United
States any civil subsonic turbojet aircraft
with a maximum weight of more than 75,000
pounds unless such aircraft complies with the
Siage 3 noise levels. 8S determined by the
Secretary.

The statute also provides that this
prohibition:

••• shall nol apply to aircraft which are
used solely to provide air transportation
outside the 48 contiguous States.

Accordingly, § 91.853 limits the
compliance and nonaddition provisions
to Stage 2 airplanes that are operated to
or from any airport in the contiguous
United States.

Section 91.855 Entry and Nonaddition
Rule

The statutory nonaddition rule.
section 9309, prohibits the operation in
the contiguous United States of any
Stage 2 airplane imported after
November 5. 1990. Specifically, the
statute states:

[N)o person may operate 8 civil subsonic
turbojet aircraft with 8 maximum certifJcated
weight of more than 75.000 pounds which is
imported into the United States on or after
[November S. 1990] unless-

(1) it complies with Stage 3 noise levels. or
(2) it was purchased by a person who

imports the aircraft into the United States
under a written contract executed before
[November 5, 1990].

The definition of import propo·sed in
the NPRM and adopted here concerns
the transfer of an ownership interest
from a non-U.S. person to a U.s. person
when the airplane is to be operated in
the United States. The nonaddition rule
protects u.S. ownership interests in
Stage 2 airplanes when that interest
existed on November 5. 1990, regardless
of the airplane's location on that date.
Such airplanes are allowed to return to
and operate in the contiguous United
States. Thus. the test of the nonaddition
rule be/comes one of the legal ownership
of the airplane on November 5.1990.

The nonaddition rule is written into
the operating rules of part 91 in the form
of a regulation describing categories of
airplanes that will be allowed to operate
in the contiguous United States as of
September 25, 1991.

These descriptions were proposed in
the NPRM 's § 91.805. but because of
the designatio.n considerations
described earlier, is adopted in the final
rule as § 91.855. In addition, this section
has been revised to facilltate reference
and to clarify applicabililY.

Section 91.855(a) allows for the
operation of any Stage 3 airplane in the
contiguous United States without further
restriction by this subpart. This was
proposed as § 91.805[a)(1), and is
adopted without change as § 91.855(a).

Section 91.855[b) allows for the
operation of any Stage 2 airplane that
was owned by a U.S. person on
November 5. 1990. and has remained
U.S.-owned since that time. The
reference to airplanes in an operator's
base level that was proposed in the
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NPRM was found to be a source of
confusion. The airplanes iptended to be
covered by the proposed section are all
included within the provisions of
§ 91.855.

As noted in the disposition of
comments, this revision clarifies that
this provision was not meant to be used
to operate a foreign-owned leased
airplane once it leaves the fleet of a U.S.
operator at the termination of a lease.
Leasing of foreign-owned airplanes is to
be considered under new § 91.855(cJ.

As noted in the disposition of
comments. the term "U.S. operator" was
seen as too restrictive a source of
airplanes. Section 91.855(bj refers to a
Stage 2 airplane owned by a U.S.
person, without further reference to the
status of the owner.

Section 91.855[cJ allows the operation
of foreign-owned Stage 2 airplanes
leased to U.S. operators before and on
September 25, 1991. This provision was
not explicitly stated in the NPRM. It.
absence was interpreted by some to
mean that foreign-owned Stage 2
airplanes leased to U.S. operators were
categorically denied from operation, and
by others to be presumed as allowed
under the provision for airplanes in an
operator's base leve~.

The addition of § 91.855(c) clarifies
that U.S. lessees of foreign-owned Stage
2 airplanes may operate those airplanes
for the term of the lease in effect before
and on September 25, 1991, including
any extensions thereof that were
provided for by the lease agreement in
effect before and on that date.

The phased compliance status of an
airplane leased after the date chosen by
an operator to establish its base level is
dependent on that base level and
subject to the regulations regarding the
operator's compliance. No foreign
owned Stage 2 airplane leased after the
chosen date gains any special base level
treatment simply because of its leased
status.

Operators should be aware that a
Stage 2 airplane that is not actually
"purchased" under a lease/purchase
agreement until after November 5,1990,
must have a determination made as to
its status with regard to the nonaddition
rule. Persons interested 'in such findings
of purchase and ownership are advised
to read the FAA Notice of Legal Opinion
published at 55 FR 40502 [Oclober 3,
1990J. This is the same opinion
referenced in the NPRM and concerns
determinations of ownership. As
indicated in the definition of owner in
§ 91.851. these determinations will be
made under the same considerations as
those for part 47 of the FAR.

Section 91.855(d) allow. for operation
of Stage 2 airplanes by a foreign air

carrier. This was proposed as
§ 91.805(a)(3). The reference to the
proposed phaseout .section has been
removed because that provision has
been moved to § 91.855[h) 10 clarify its
applicability to all Stage 2 airplanes
described in § 91.855.

Section 91.855[e) allows for the
operation of Stage 2 airplanes by foreign
operators when they are operated for a
purpose other than foreign air
commerce. This was proposed as
§ 91.805[a](4), anc! i. adopted bere a.
§ 91.855[eJ withoul change.

Section 91.855(f], proposed as
§ 91.805(a](5), tracka the language of the
nonaddition rule in the statute and
allows for the return and operation of

. Stage 2 airplane. that were U.S.-owped
on November 5, 1990. leased to a foreign
airline, and returned within 6 months of
the expiration of the lease.

Two changes have been made' to this
section. The first concerns the
interpretation of the language of the
statute made by the FAA in the
preamble to Ihe NPRM. A. indicated in
the disposition of comments. the
.explanation overstated the meaning of
the statutory language. It is clear that
U.S,-owned Stage 2 airplane. did not
have to be leased to a foreign airline on
November 5. 1990, to qualify for return;
U.S.-owned Stage·2 airplanes may be
leased at any time. The operational·
status of the airplane aIter a return will
be determined according to the
regulations. In J;>rief. while a Stage 2
airplane that was operated as part of an
operator's fleet on November 5. 1990,
may aub.equently be leased outside the
United States, its later return to the
contiguous United States will not count
as an addition to a U.S. operator's base
level. This concept is incorporated into
§ 91.861[a](lJ and prevents multiple
additions to an operator's base level
that would be double counted as an
airplane phased out by the removal for
leasing.

The second change to this section
concerns the term "foreign air carrier"
used in the statute. That term now
appears as "foreign airline" in the
regulation. As stated in the disposition
of com.ments. there is no indication that
Congress meant to limit the use of this
provision. The adoption of the term
foreign air carrier as us.ed in the FAAct
could have 8 discriminatory effect on
U.S. owners of Stage 2 airplanes that
were leased to a foreign operator that
did not have foreign air carrier status.
Since the intent of the nonaddition rule
includes the protection of preexisting
U.S. ownership interests, the language of
the regulation has been broadened as .
requested.

Accordingly; § 91.855(f] is adopted
with the changes noted. .

Section 91.855(gJ, proposed in the
NPRM as § 91.805(a)(8), tracks the
language of the statute regarding the
status of airplanes purchased by a U.S.
person from a foreign owner [i.e.,
imported) under 8 written contract
executed before November 5. 1990.

As 'indicated in the preamble to the
NPRM, the FAA does not intend to
extend the meaning of the term

. "executed contract" beyond its
generally accepted legal interpretation.
In general, the FAA interprets the
language of the statute to attempt to
account for airplanes that had iegaIly
changed ownership but were not yet
physicaIly present in the United States
and were not leased on November 5.
1990. As described in the commen-t
disposition. executory contracts are
those that are considered incomplete.
Any determinations of whether
contracts are executed or executory
beyond these simple circumstances must
be made on a case-by-case basis.

Accordingly, § 91.855(gJ i. adopted
without change except as to its
designation.

Seclion 91.855[hJ makes every
otherwise op~rableStage 2 airplane
described in the preceding paragraphs
subject to the compliance provisions of
§ 91.885 or § 91.887 that are applicable
to the airplane's operator. Nothing in
§ 91.855 regarding Stage 2 airplanes may
be read to negate any provision of the
compliance requirements mandated by
the statute and incorporated into the
regulations at § § 91.865 or 91.867. Thia
proVision is a new paragraph added at
the end of § 91.855 to remove individual
references and leave no question that all
Stage 2 airplanes are covered by the
compliance requirements.

Section 91.857 Airplanes Imported to
Points Outside the Contiguous United
States

This section addresses special rules
applicable to airplanes imported
[purchased by a U.S. owner from a
foreign owner for U.S. operation) after
November 5, 1990. When used to
·provide air transportation, these
airplanes may only be operated outside
the contiguous United Stat~s.

To distinguish these airplHnes. the
NPRM included proposed § 91.805[dJ
that required that'a statemenl be added
to the operations specifications of the
operator that the airplane could not be
used to conduct air transportation to or
from an airport in the contiguous United
States. That requirement is maintained
in the final rule a. § 91.857(a). Al.o
included a. § 91.857[b) is a provision
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that aHows Stage 2 airplanes imported
into noncontiguous States on or after
November 5. 1990, to operate in the
contiguous United States for the purpose
of maintenance. As discussed in the
disposition of comments, the statute .
limits only the operation of such
imported airplanes for the purpose of air
transportation.

Accordingly, where operated under a
special flight authorization that limits
the operation to 8 non-revenue or
"ferry" flight. the airplane is not
providing air transportation and can be
operated into the contiguous United
States for the purpose of maintenance. A
special flight authorization issued for
this purpose must include the fact that it
was issued pursuant to this regulation.

Section 91.859 Modification To Meet
Stage 3 Noise Levels

The statute provides an exemption in
the nonaddition rule for imported Stage
2 airplanes to be operated in the
contiguous United States to obtain
modifications in order to comply with
Stage 3 noise levels.

The FAA will be issuing a Special
Federal Aviation Regulation (SFAR)
detailing the procedures for obtaining a
special fli.Bht authorization under this
section. In general, the FAA anticipates
requiring that an applicant show that it
has a valid contract for a certificated
modification to secure the special flight
authorization. This is the same standard
that the FAA hes applied consistently to
requests to operate Stage I airplanes to
obtain modifications to comply with
Stage 2 noise levels.

Until the SFAR is adopted. persons
wishing to take advantage of this
provision for airplanes imported after
November 5, 1990, may apply under 14
CFR 11.25 for an exemption from
§ 91.855.

Accordingly, this provision. proposed
as § 91.805(c) is adopted as § 91.859,
with the changes appropriate to its
redesignation.

Section 91.861 Base Level

Under the provisions of this section,
each U.S. operator must determine its
"base level" of Stage 2 airplanes
according to a specified formula.
Included are those airplanes on
operations specifications on anyone
day selected by the operator during the
period from January 1. 1990. through July
1,1991; those airplanes added pursuant
to the statutory provisions for the return
or purchase of Stage 2 airplanes in
§ 91.855 (g) and (h); and those airplanes
acquired wjth a corresponding amount
of base level under § 91.865. Returns,
purchases, and transfers of airplanes
with base level are discussed further

under the analyses of §§ 91.855 and
91.865.

Each foreign air carrier must
determine its base level by including
those Stage 2 airplanes on its U.S.
operations specifications on anyone
day during the same l8-month period,
plus foreign air carrier base level
acquired from other persons. Any such
acquisition must be made only with a
corresponding number of Stage 2
airplanes.

The rule provides the flexibility
necessary to transfer 8 single airplane
with base "level or an entire fleet.
Elimination of any number of Stage 2
airplanes does not alone change the
base level number.

Since. by definition, new entrants did
not operate Stage 2 airplanes subject to
these regulations during the base level
determination period. they will not have
a base level. Section 91.867 provides a
fleet mix compliance percentage for new
entrants depending on the time of
market entry.

The definition of new entrant here is
different from the definition used in new
part 161. In part 161.8 new entrant is
any aircraft operator that did not
operate to or from a particular airport at
the time a local noise or access
restrjction was adopted. In the instant
rule, a new entrant is an operator that
did not operate Stage 2 or Stage 3
airplanes in the contiguous United
States before July 1, 1991.

Section 91.883 Transfers ofStage 2
Airplanes With Base Level

Section 91.863 contains the regulations
regarding the transfer of Stage 2
airplanes. Section 91.863(a) indicates
that Stage Z airplanes may be
transferred with or without the
corresponding amount of base level, but
that base level cannot be transferred
without the corresponding amount of
Stage 2 airplanes.

The FAA presumes that the portion of
the base level that corresponds to a
leased airplane remains with the
operator when the airplane is returned
to the owner, unless the lessee and
lessor agree othcnvise. One
consideration in such an agreement
would be that the transfer of base level
would reduce the operator's base level
and affect the number of Stage Z
airplanes it would be allowed to operate
after the next compliance date.

Section 91.863(b) indicates that while
Stage 2 airplanes and the corresponding
base level may be transferred between
U.S. and foreign persons. foreign air
c8ITiers cannot use base level from U.S.
operators. and U.S. operators cannot use
base level from foreign air carriers to
operate Stage 2 airplanes.

Section 91.863(c) requires that
whenever a transfer of airplanes with
base level occurs. the transferring and
acquiring parties must submit a report of
the transaction to the FAA. That report
must include the type of base level
transferred. that is. whether it is U.S.
operator base level or foreign air carrier
base level.

Section 91.863(d) states that any
transaction or series of transactions in
which base level is transferred will be
scrutinized by the FAA. Transactions
that ultimately result in no increase or
decrease in the number of Sta&e 2
airplanes of either the acquiring or
transferring operator will not be valid to
establish compliance with the
requirements of § 91.665.

This provision is iJ!tended to prevent
sham transactions involving base level
transfers. This provision is necessary to
prevent an unrestricted transfer of base
level that would function solely as a
means to escape compliance by a .
reduction of Stage 2 airplanes or a
change in fleet mix.

As-an example. Operator A with a
base level of100 sells 100 Stage 2
airplanes and the corresponding base
level to Operator B before the first
compliance date. Operator B already
had 100 Stage 2 airplanes and a base
level of 100. Operator A then buys back
the airplanes without the base level, and
chooses to report compliance with the
fleet mix option of § 91.865(d) because it
has enough Stage 3 airplanes to do so.
Since the fleet mix option does not
require a calculation of base level,
Operator A i. unaffected by the
reduction to its base level.

However."Operator" B now has a base
level of ZOO but only has 100 Stage Z
airplanes. Operator B would be in
compliance with the provisions of
§ 91.865(b) for the 1994 compliance date
since it holds twice 8S much base level
as the number of Stage 2 airplanes it
operates. In fact. Operator B could add
50 more Stage 2 airplanes to its fleet and
still meet the fll'Stcompliance date. Or.
Operator B could do nothing. and it
would meet both the flI'St and second
compliance requirements of § 91.865[b].
Both operators would be in compliance
with their chosen options under § 91.865.
yet no airplanes would have been
eliminated.

Section 91.863(d) indicates that the
base level transaction in this example

. would not be considered valid for
Operator D to establish compliance
under the phaseout option of § 91.865(b).
The net effect of the transactions
between Operators A and B is no
change in the number of Stage 2
airplanes for either operator. The
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regulations do not allow the transfer of
base I,evel without a corresponding
number of airplanes, which is the
eventual result of these transactions. It
is clear that neither operator could show
a legitimate business purpose for this
series of transactions-they constitute
no more than an effort to transfer base
level. Section 91.l163(d} disallows the
result of this transaction from being
used to establish compliance.

In another example. Operator A finds
that it cannot meet the fleet mix
requiremeot of § 91.665(d) for a given
compliance date. Before that date,
Operator A transfers en~ugh Stage 2
airplanes to Operator B, which can
absorb them and still meet its
compliance requirement.

If. after the compliance date passes,
Operator A takes back its Stage 2
airplanes. it would be in violation of the
.req~rement that it maintain the Stage 2
number or percentage it had on the
compliance date just passed.

Alternatively, if Operator A
eliminated. some other Stage 2 airplanes
after the compliance date in order to get
back the ones it transferred to Operator
B, the u:ansactions would be suspect
under § 91.B63(d) since it would have
been enlered into only for Operator A to
show compliance on the dale required
while in reality' it was still adjusting the
size of its fleet.

Similarly, transactions involving the
subleasing or transferring of Stage 3
airplanes to bolster an operator"s fleet
past a compliance date would also fail
the compliance test.

Operators that find themselves unable
to comply for reasons of capa-city should
apply for a waiver from the interim
compliance date.

Section 91.865 Phased Compliance for
Operators· With Base Level

To incorporate the many requests for
flexibility in the elimination of Stage 2
airplanes, § 91.865 sets out two
compliance options for operators of
Stage 2 airplanes that have established
bas'e levels.

Section 91.865[a) indicates that the
rule for reduction of Stage 2 airplanes
does not apply. to new entrants, since
they are accounted for 5eparately in
§ 91.867, nor does it apply to foreign
operators not engaged in foreign air
·commerce.

Each operator that operated airplanes
before July 1, 1991, and bas an
established base level, has a choice of
how it wishes to comply at any interim
compliance date. An operator may
choose to comply with paragraph (b)
and phase out its Stage 2 airplanes, or it
may choose- to comply with paragraph
(d) and achieve a certain percentage of

Stage 3 airplanes in its fleet. Both
options function as a phased transition
to the statute's final compliance date of
December 31, 1999.

An operator can mix its compliance
by choosing to comply with paragraph
(b) on one compliance date and
paragraph (d) on another, Between
compliance dates an operator must
maintain the level of compliance it
demonstrated on the previous
compliance date. This is discussed in
more detail below.

Section 91.865(b) sets out the amount
of reduction of Stage 2 airplanes from its
base level required by an operator on
the date of compliance. For example, an
operator with a base level of 100 on
December 31,1994, may operate no more
than 75 Stage 2 airplanes at any time
after tbat date, After December 31, 1996,
that operator may operate no more than
50 Stage 2 airplanes, and after December
31, 1998, no more tban 25 Stage 2
airplanes.

Section 91.865(c) indicates that the
calculation of how many airplanes may
be operated is to be made pursuant to
the operator's base level. including any
adjus.tments that were made prior to the
compliance date in question.

Section 91.865(d) sets out the
alternative method of compliance that
an operator may choose. Compliance
with this paragraph is achieved by
operating a fleet that consists of Dot less
than 55 percent Stage 3 airplanes after
December :n, 1994, not less than 65
percent Stage 3 airplanes after
December 31, 1996, or not less than 75
percent Stage 3 airplanes after
December 31, 1998,

An operator that switches from one
method of compliance to the other at
different compliance dates may not
exceed the number of Stage 2 airplanes
it was allowed to operate on the
previous compliance date. For example,
Operator A has a base level of 100 an·
December 31, 1994, reports compliance
under § 91,865(b) and afterward
operates only 75 Stage 2 airplanes. It
also operates 100 Stage 3 airplanes, such
that its fleet mix is 57.1 percent Stage 3
airplanes. Operator A cannot then
acquire 7 additional Stage 2 airplanes to
bring its total Stage 2 a.irplanes to 82 and
its fleet mix to 55 percent Stage 3.
Operator A must stay at or below the
number of Stage 2 airplanes it was
allowed to operate after the previous
compliance date. In order to increase
the number of Stage 2 airplanes it
operates before the next compliance
date, Operator A would have to acquire
sufficient base-level to do so. Each
operator must maintain the compliance
it reported at the previous compliance
date. .

An operator that reported complisllce
pursuant to § 91,665(d) at one .
compliance date may increase the
number of Stage 2 airplanes it operates
before the next compliance date· only if
it also adds enough Stage 3 airplanes to
maintain the percentage required.

Section 91.865(e) indicates that
compliance calculations that result in a
fraction may be rounded to sHow the
operation of the next whole number of
Stage 2 airplanes. For example, under
paragraph (b), an operator with a base
level of 123 would have a calculation·
that resulted in 92.25 airplanes after the
first compliance date. That operator
may operate 93 Stage 2 airplanes after
that date, Under paragraph (d), an
operator that found itself, for example,
with a fleet that consisted of 54.22
percent Stage 3 airplanes at the first
compliance date· could round this
number up to 55 percent without
eliminating any more Stage 2 airplanes.

Section 91.887 Phased Compliance for
New Entrants

Paragraphs (a)(l), (2}, (3), and (4) of
§ 91.667 provide a Stage 2 airplane fleet
allocation for U.S. new entrants that
hold an operating certificate under part
121,125, or 135 of the FAR, The rule
specifies the minimum percentage of a·
new entraIit's airplanes that must meet
Stage 3 noise levels, with the specifjc
percentage tied -to the date that the new
entrant begins operations. The definition
of Stage 3 airplane in § 91,851 prohibits
airplanes With a maximum certificated
weight of 75.000 pounds or less from
being counted to meet compliance
schedule percentages for new entrants.

Paragraphs (bJ(l), (2), (3), and (4)
provide the Stage 2 airplane fleet
allocation for foreign air carrier new
entrants that hold an operating
certificate under part 129 of the FAR.

Section 91.667(c) indi<;ates that
calculations· of the number of airplanes
operated by 8 new entrant that result in
a fraction may be rounded to allow the
operation of the next whole number of
Stage 2 airplanes.

Section 91.869 Carry-forwQrd
Compliance

Section 91.869 indicates that an
operator that-exceeds a compliance
requirement of § 91.865(b) may accrue_
compliance credit for the number of
airplanes. by which it exceeds the
number required for compliance. Such
carry-forward compliance credit may
accrue at the December 31, 1994, or
December 31.,1996\ compliance date. It
may be used at the December 31, 1996,
or December 31. 1998. compliance date.
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SectiDn 91.869[b) indicates that
operators that choose to comply with
the phaseout option can use the excess
number of Stage 2 airplanes phased out
as a credit against later compliance with
§ 91.865(bl Dr (d).

FDr example, under § 91.865{b) an
operator with a base level of 100 may
operate no more than 75 Stage 2
airplanes after December 31. 1994. IT at
that time the operator reports only 70
Stage 2 airplanes, it may later claim a
carry-forward compliance credit of five.
Accordingly, on December 31. 1996,
instead of reducing its Stage 2 airplanes
to so, it would only have to reduce that
number to 55 and report that it is using
ils accrued carry-forward compliance
credit.

If an operator that holds five carry
forward compliance credits after
December 31, 1994. decides tu cDmply
with the fleet mix provision of
§ 91.865(d) Dn December 3. 1998, it may
still use those credits to achieve·
cDmpliance. If the DperatDr had 69 Stage
3 airplanes and 25 Stage 2 airplanes. its
neet mix wDuld be 73.4 percent Stage 3.
01' 74 percent after rounding. The
operator could use its credit to calculate
Us fleet as·containing 74 Stage 3
a irplanes, and its fleet mix would then
be 74.7 percent Stage 3. or 75 percent
a her rounding.

Carry-forward compliance credit may
nol be transferred to another operC;ltor. It
does not expire. but it cannot be used to
achieve compliance with the 85 percent
fleet mix required to apply for a waiver
from the final compliance date. That
requirement is statutory and cannot be
affecled by this regulatiDn.

Section 91.871 Waivers From InlerL71
Compliance Requirements

The NPRM did nDt include a separate
provision for waivers f:om the interim
compliance requirements. As noted in
the disposition of comments. many·
commenters requested that such
waivers be provided for in the final rule
to offer fleXibility from the interim
compliance requirements.

AccDrdingly. § 91.871 cDntains th~

procedures and information required to
be submitted by U.S. and fDreign
operators when requesting such a
waiver.

In general, an applicant may request a
waiver when it would be financially
onerous, physically impossible. or
technDlDgically infeasible to cDmply
with the interim requirement, or when
meeting the requirement would have an
adverse effect on competition or service
to small communities. As indicated in
the disposition of comments, the FAA
anticipates that the existence and
availdbility of noise abatement retrofit

equipment will be an important factor in
the consideration of applications for
interim waivers.

An applicant must show why granting
B waiver would be in the public interest.
and must submit evidence of its good
faith efforts to achieve compliance.
Additional information relevant to the
circumstances of the application must
also be submitted. as detailed in the rule
language.

Applications must be submitted at
least 120 days prior to the compliance
date from which a waiver is sought. No
individual waiver will be granted that
extends beyond the next interim
compliance date. If a waiver is sought
for the next compliance date. an
applicant must reapply based on the
circumstances tha~ exist at that time.

A summary Df all applicatiDns will be
published in the Federal Register with

. time allowed for public comment.

Section 91.873 Waivers From Final
Compliance

The statute provides that:

If, by July 1, 1999, at least 65 percent of the
aircraft used by an air carrier to provide air
transportation comply with the Stage 3 noise
le\'els, such carrier may apply for a waiver of
the prohibition set forth in subsection (8) for
the remaining 15 or less percent of the
aircraft used by the carrier to provide air
transportation, Such application must be filed
with the Secretary no later than January 1,
1999, and must include a plan with firm
orders for making all aircraft used by the air
carrier to provide air transportation to
comply with such noise levels not later than
December 31, 2003.

Section 91.873 codifies the
requirement for a waiver from the final
compliance requirement as set out in the
statute. The terms of the statute limit the
grant of a final compliance waiver to
U.S. air carriers.. To be eligible, a
carrier's fleet must be 85 percent Stage 3
airplanes by July 1. 1999.

The rule lays out the applicatiDn
procedure and filing date. and specifies
that to grant such a waiver. the
Secretary must find that it would be in
the public interest. In addition, criteria
similar to the ones enumerated in the
provision for waivers from interim
compliance requirements will be used,
including the effect of granting such a
waiver on competition and small
community air service.

SectiDn 91.873(e) alsD states that the
term of any final compliance waiver will
be determined by the circumstances
presented in the application. By statute,
no waiver can be granted that would
permit the operation of any Stage 2
airplane beyond December 31, 2003.

A summary of all applications will be
published in the Federal Register with
time allowed for public comment.

Section 91.875 Annual Progress
Reports

SectiDn 91.875{a) requires each
DperatDr cDvered by § 91.865 Dr § 91.867
tD report annually tD the FAA. Office Df
Environment and Energy. its progress on
complying with the appropriate Sop-clion.
Progress reports are for calendar years.

SectiDns 91.875(a) (11 through (3) list
the information that must be provided in
every report. including identification of
the operator. any base level
transactions, and the individual
airplanes removed from service or
modified to meet Stage 3 noise levels.
Specific identifying information will be
required for each Stage 3 airplane. This
information is necessary to permit the
FAA to ensure that airplanes reported
are in fact operated in the reporting
operator's fleet, as required by § 91.865.
Only those airplanes actually operated
by the reporting operator will count
toward determining compliance with
that section. When an airplane is
reported in the fleet of more than one
operator. because of a lease or other
arrangement, the FAA may investigate,
if necessary. to determine whether the
requirements of § 91.865 have been met.

SectiDn 91.875{b) lists the in(DrmatiDn
that must be included in the initial
report of each operator that covers the
periDd January 1, 1990, thrDugh
December 31,1991. The information
required for this report is detailed in
§ 91.875[b)(1). In addition. each U.S.
operator must submit its plan for
meeting the requirements of the
regulations and the statutory final
compliance date. U.S. operators must
also identify any Stage 2 airplanes that
were returned or purchased pursuant to
the nDnadditiDn rule. § 91.655.

Section 91.875(c) indicates that
subsequent annual reports must include
any changes in the information required
pursuant tD paragraphs (aJ and (b) Df
§ 91.875. including the use of any carry
forward credits.

SectiDn 91.875{d) indicates that
information submitted that an operator
considers proprietary should be
identified and a request made to keep
the material confidential.

SectiDn 91.875(e) indicates that if
actions taken by an operator during a
reporting period cause it to be in
compliance with § 91.853, that status
must be reported. Future reports 'are not
required unless the required information
changes.

Section 91.875(f] indicates that certain
annual progress reports must contain
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information describing how the operator
achieved compliance with the interim
compliance requirements.

Economic Summary

This section summanzes the
Regulatory Impact Analysis prepared by
the FAA on the amendments to 14 CFR
part 91, Subpart I-Operating Noise
Limits. This summary and the full
regulatory impact analysis quantify, to
the extent practicable. estimated costs
to the private sector. consumers, and
Federal, State, and local governments..
as well 8S anticipated benefits.

Executive Order 12291, February 17,
1981, directs Federal agencies to
promulgate new regulations or modify
existing regulations only if potential
benefits to society for each regulatory
,change outweigh potential costs. This
determination is normally made on the
basis of a regulatory evaluation or
regulatory impact analysis. However, by
enacting the Airport Noise and Capacity
Act of 1990, Congress has in effect
already determined that the phased
transition to an all Stage 3 fieet by the
end of 1999 is in the public interest; tbat
is, the collective public benefits of the
phased transition outweigh its costs to
the public, The FAA has prepared a
regulatory impact analysis of the final
rule. The purpose of the analysis is to
estimate potential costs and benefits
(either qualitatively or quantitatively)
and to promote a better understanding
of the impact of the rule.

Executive Order 12291 requires the
preparation of a Regulatory Impact
Analysis of all "major" rules except
those responding to emergency
situations or other narrowly defined
exigencies. A "major" rule is one that:
has an annual effect on the economy of
$1 million or more; creates a major
increase in costs or prices for
consumers, individuals, industries.
Federal, State. or local government
agencies. or geographic regions; or has a
significant adverse effect on
competition. employment.. investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign.
based enterprises in domestic or foreign
markets. The Executive Order requires
that alternative actions be considered
and evaluated for major rules.

In addition to a summary of the
regulatory impact analysis. this section
also contains a summary of public
comments. various alternatives for
accomplishing the phased transition to
Stage 3 airplanes. a regulatory flexibility
determination as required by the 1980
Regulatory Flexibility Act (5 U,S.C. 601
et seq.). and an international trade
impact assessmenL Detailed economic

information supporting this final rule is
contained in the final Regulatory Impact
Analysis, which has been placed in the
docket.

Summary of Public Comments

The pubiic comments that lhe FAA
received an the regulatory impact
analysis. regulatory flexibility
determination. and international trade
impact assessment are discussed above.
Some of the issues that the commenters
address are the methods the FAA used
to ca.lculate the cost of compliance.
whether the health beneIits from noise
reduction enn be quantified. and the
stringency of the compliance schedule.
As stated above. 8 more detailed
discussion of the comments on these
topics and others can be found in the
detailed Regulatory Impact Analysis of
the final rule. which has been placed in
the docket.

Summary of the Description of
Alternative Actions

For this fmal rule, the FAA compared
several additional alternatives. These
alternatives fall under the broad
categories of:

• Stage 2 phaseout schedule;
• Fleet mix schedule;
• Interim compliance waivers;
• Carry-forward compliance credits;
• Transferable rights.

Stage 2 Phaseout Schedule

A phaseout of Stage 2 airplanes was
originally proposed in the NPRM. This
phaseout approach would ensure that an
absolute number of Stage 2 airplanes
would be retired or modified by each
compliance date, with the corresponding
quantifiable noise benefits. It would also
require every operator to share the cost
burden at each compliance date. The
issues associated with phaseout
schedules are whether to: (1) Maintain
the NPRM phaseout schedule; [2)
exclude the 1998 compliance
requirement of a 75 percent reduction
from the base level; or (3) exclude the
1994 compliance requirement of a 25
percent reduction from the base level. A
phaseout schedule that does not require
significant progress toward a quieter
fleet by the end of 1994 could result in a
proliferation of locally proposed airport
restrictions on Stage 2 operations.
While. as noted in the part 161
rulemaking. the FAA would generally
oppose such restrictions. considerable
uncertainty and expensive deliberation
would resulL Eliminating the 1998
compliance date could reduce costs
substantially while reducing the benefits
proportionately. but would entail the
risk of numerous local restrictions.

Stage 3 Phasein Schedule

As an alternative to phasing out Stage
2 airplanes, a large number of
commenters supported an option to
phase in Stage 3 airplanes. This
alternative would allow operators to
reduce the percentage of their fleets that
are composed of Stage 2' airplanes by
adding Stage 3 airplanes or converting
Stage 2 airplanes to Stage 3. This is
designated as compliance Scenario 4 in
the Regulatory Impact Analysis. The
FAA considered two such fleet mix
schedules. The intenm dates for each
schedule Bre the same-1994, 1996,
1998-but the compliance percentages
are different. Fleet mix scenario 4A
would require operators to have 65,'75,
and 85 percent Stage 3 fleets at each
interim date, respectively. Fleet mix.
Scenario 48, the option chosen for this
final rule, would require 55, 65, and 75
percent, respectively.

The fleet mix option favors those
operators starting the phased transition
with larger p'ercentages of their fleets
consisting of Stage 3 airplanes.
However, the fleet mix option could
ease the compliance burden on some air
carriers with a high percentage of Stage
2 airplanes. It will also provide noise
relief benefits to a significant Dumber of
people. although at a slightly lesser rate
than the proposed Stage 2 phaseout
alone would. The major noise benefits
accruing at the end of 1999 would be the
same with either approach. .

Interim Compliance Waivers

An issue not considered in the NPRM
is whether to include waivers from
interim compliance requirements. These
waivers have been included in the final
rule and will require the affected parties
to demonstrate that they meet certain
criteria before the waiveds granted.

Carry-folWord Complionce Credits

Carry-forward compliance is a
concept similar to transferable rights.
Carry-forward compliance credits
earned by phasing out additional Stage 2
airplanes can only be used by the
operator generating them. The FAA
concludes that carry-forward .
compliance credits will add flexibility
and reduce compliance costs while
maintaining the same level of benefits.

Transferable Rights

After careful consideration of the
public comments. the FAA has
determined from a qualitative viewpoint
that the final rule will not include
transferable rights. In making this
determination the FAA reviewed
several options including those
proposed in the joint submission.
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A complete explanation of
transferable rights is presented in the
preceding comment disposition section
of this document.

Scenarios for the Final Rule

For the final rule. the FAA developed
five compliance scenarios based on the
schedules presented in the NPRM and
public comments. All of the assumptions·
made in the NPRM for the Stage 2
phaseout will be used in the final rule.
These assumptions include: airplane life
[25 years). interest rate [10 percent),
salvage value of Stage 2 airplanes [$1-2
million), alternative uses for the
airplanes. availability of noise
abatement retrofit equipment. types of
replacement airplanes along with the
price of fuel ($0.65 per gallon), and the
cost of a new Stage 3 airplane [$186.229
to $196.237 per seat).

The FAA considered the following
five scenarios:

Scenario 1-NPRM Schedule 5, a
Stage 2 phaseout approach with three
interim compliance dates: December 31.
1994; December 31, 1996; December 31,
1998.

Scenario 2-NPRM Schedule 5
without the December 31, 1998.
compliance date.

Scenario 3-Scenario 1 plus an
evaluation of any cost savings resulting
from waivers granted from the interim
compliance requirements and the use of
carry-forward compliance credits.

Scenario 4-Adds a fleet mix
-compliance option to Scenario 3. There
are two variations of this scenario, 4A
and 48 which are explained below.

Scenario 5-Scenario 1 with the
'addition of a transferable rights
approach.

Costs

The final rule implements a phased
transition to Stage 3 airplanes as
required by the statute. The costs
attributed to removing all Stage 2
airplanes by December 31, 1999, for lhe
carriers studied in this analysis for
which reliable data are available is $4.2
billion. Assuming compliance by
installing the least expensive noise
abatement retrofit equipment on these
affected airplanes.' the cost will be $630
million. The final rule allows operators
to phase out Stage 2 airplanes under
Scenario 3 or choose a fleet mix
approach under Scenario 4B. Allowing
air carriers to select a compromise
approach maximizes benefits and
minimizes costs, The costs of these
scenarios are presented below.

I The airplanes thai will be affected by the
statutory ban and the final rule are those that will
be 25 years old after 1994.

Five compliance scenarios were
evaluated for the final rule and will be
described in a later section entitled Cost
of Com.pliance. These statutory costs are
underestimated because the FAA is
assuming that Stage 2 airplanes are
instantaneously replaced with Stage 3
airplanes at midnight. December 31.
1999. In reality. operators will remove
Stage 2 airplanes over a period of time.
Conversely, the costs associated with
the five compliance scenarios are
overestimated.

These compliance scenarios can be
met by the operators by either replacing
airplanes or installing noise abatement
retrofit equipment. Scenario 3, for
instance, allows compliance to be
echieved only by eliminating Stege 2
airplanes while Scenario 4 allows
compliance to be achieved by either
eliminating Stage 2 airplanes. adding
Stage 3 airplanes, or both. In most cases,
replacing Stage 2 airplanes with new
Stage 3 airplanes will cost more than
installing noise abatement retrofit
equipment. Because the industry can
comply with tbe statute through
retrofitting with noise abatement
equipment, rather than by upgrading to
new airplanes. the FAA considers the
retrofit cost as the more likely cost of
the rule,

In addition to the cost of the final
rule's phased compliance schedule,
there will be administrative costs for the
FAA and tbe industry. As required by
the statute, § 91.675 requires U.S.
operators to submit annual progress
reports to the FAA showing compliance
with the requirements of this subpart.
The FAA estimates that the net present
value of air carrier costs to produce
annual progress reports will be $ZO,OOO.
The net present value of costs to the
FAA to review these annual progress
reports and monitor the program will be
$414,000. These compliance costs are not
expected to change under any of the
scenarios considered.

The following is a discussion of the
major alternative. scenarios considered
in determining the fmal rule. The
method of computing the costs is
included.

Cost of Complionce Methodology
The true economic measure of cost

resulting from the phased compliance is
not the gross purchase price of a
replacement Stage 3 airplane. Rather, it
is the opportunity cost of capital tied up
in the purchase of a new asset. plus or
minus the discounted value of changes
in operating and maintenance costs that
may accrue by replacing older airplanes
with new ones.

The opportunity cost of capital. in the
case of this final rule, is the premature

interest cost associated with the early
unanticipated purchase of Stage 3
airplanes or noise abatement retrofit
equipment. Additional costs associated
with the purchase of 8 new airplane .
should be added to obtain the true
purchase cost. Additional costs include
employee training. tooling, spare parts,
supplemental equipment, etc. To
account for these additional costs, thp
analysis adds $1 million to published
Stage 3 airplane purchase prices.

Cost of Compliance

The two cost models used in this
analysis were the fleet model.and the air
carrier model. The fleet model was uSf:'d
to calculate the cost impact for all
affected airplanes and assumed that the
oldest Stage 2 airplane, regardless of
carrier, is phased out first. The air
carrier model was used to examine the
cost impact on 17 major and national air
carriers. It is assumed in the cost model
that the oldest Stage 2 airplane by
carrier is phased out first. Consequently.
in the air carrier model, some newer
Stage 2 airplanes owned by one carrier
would he phased out before some older
Stage 2 airplanes owned by another air
carrier. The air carrier model was used
to evaluate the costs and benefits for
most of the scenarios.

Costs were estimated for the statutory
ban of Stage 2 airplane and for the six
alternative scenarios considered. The
estimated present value of the cost of
the statute. calculated by summing the
present value of the costs of the
individual carriers. is $4.2 billion for
replacement of Stage 2 airplanes by
Stage 3 airplanes and $627 million for
converting Stage 2 airplanes to Stage 3
airplanes by using the least expensive
noise abatement retrofit equipment. The
FAA believes $627 million is the most
likely cost since noise abatement retrofit
equipment will likely be available for
most Stage 2 airplanes early in the
transition period. It is important to
remember that the statutory ban costs
will always be incurred without regard
to the scenarios adopted in the fmal
rule.

Four of the scenarios (1. 2, 3, and 5)
that were considered in the final rule
would phase out Stage 2 airplanes as
was done in Scbedule 5 in the NPRM;
the two ,other scenarios (identified as
Scenarios 4A and 4B) would phase in
Stage 3 airplanes. Scenario 1 is the same
as Schedule 5 in the NPRM. with a Stage
2 phaseout schedule as follows; 25
percent by December 31, 1994. 50
percent by December 31, 1996, 75
percent by December 31, 1998 and 100
percent by December 31. 1999. The
present value of the cost for scenario 1
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was estimated to be $1.5 billion for
replacing Stage 2 airplane with Stage 3
.airplanes and $300 million for -converting
Stage 2 airplanes to Stage 3.airplanes.
The latter is considered by the FAA to
be the more likely cost since noise
abatement retrofit equipment is
expected to he available for most Stage
2 airplanes.

Scenario 2 is similar to scenario 1.
except that the 1998 compliance .
deadline is eliminated. This. option
would help reduce compliance costs for
all air carriers, but operators with young
Stage 2 airplanes would be aided the
most. However, scenario 2 would likely
encourage local airport proprietors to
impose their own local airport noise and
access restrictions against Stage 2
airplane operations, increasing the costs
imposed on all air carriers. Scenario 2
was rejected early from consideration
and no cost estimates were done for the
17 air carriers.

Scenario 3 is another phaseout
alternative similar to scenario 1, but
includes interim compliance waivers
and carry·forward compliance credits.
The waivers for interim compliance
dates will provide flexibility to those air
carriers that cannot otherwise comply
with the compliance schedule. Carry
forward compliance credits will provide
operators an opportunity to initially
phase out more airplanes than required
so as to reduce their requirements at the
later interim compliance dates. The FAA
assumed in its evaluation of scenario 3
that waivers will be granted to no more
than 15 percent of the airplanes that are
to be phased out on each compliance
date. If an interim wl\iver is granted to
each carrier, the estimated present value
of the costs of scenario 3 is $1.2 billion
for replacement and $260 million (the
more likely cost) for conversion. Some
air carrier might choose to use the carry
forward compliance credit option in
scenario 3. If air carriers chose to use
carry-forward compliance credits, the
FAA estimated, for costing purposes.
that they would accelerate their
phaseout to 30 percent in 1994 and
consequently decelerate their phaseout
to 20 percent in 1998. This was not
considered likely and only fleetwide
estimates were done. The present value
of the estimated costs were $550 million
faneplacement and $120 million for
conversion; these cost estimates would
be higher if the carrier cost model was
used.

Scenarios 4A and 4B allow the
phasein of Stage 3 airplanes. Under
these scenarios, operators could
potentially meet interim compliance
dates by adding Stage 3 airplanes 10
their fleets. thereby reducing the fleet

percentage of Stage 2 airplanes.
Scenarios 4A and 4B better
accommodate those air carriers whose
fleets currently have a high starting
percentage of Stage 3 airplanes.
Scenario·4A requires 65 percent Stage 3
airplanes by the end of 1994, 75 percent
Stage 3 airplanes by the end of 1996. and
65 percent Stage 3 airplanes by the end
of 1998. Scenario 4B requires 55, 65, and
75 percent Stage 3 airplanes at these
same dates. The estimated present value
of the costs for Scenarios 4A and 4B are
$1.1 billion and $273 million,
respectively, to replace Stage 2
airplanes with Stage 3 airplanes and
$216 million and $55 million,
respectively, to convert Stage 2
airplanes to Stage 3 airplanes.

Scenario 5 would phase out Stage 2
airplanes as in scenario 1, but scenario 5
allows transferable rights. A base level
would be established for each operator
and would be based on the maximum
number of owned or leased Stage 2
airplanes that were listed on each
operator's operations specifications on
anyone day during the period January 1,
1990 through July 1. 1991. Under this
scenario, part or all of the base level
could be transferred from one domestic
operator to another domestic operator.
so that each operator's base level could
increase or decrease accordingly. This
analysis assumes that the most efficient
allocation of operating rights would be
based upon a first·in first-out retirement
schedule. That is. the oldest airplanes
would be retired ftrst. It also assumes
that if an airplane is retired earlier than
its nonnal (25 year) useful life, an
operating right would be generated that
could be traded.

Under this scenario, in an efficient
transferable operating rights system, the
fleet would be acting as one to meet the
requirements of the compliance
schedule. This scenario does not require
anyone operator to meet its schedule. If
an individual operator is unable to meet
its schedule, then that operator would
purchase enough operating rights to
meet the compliance schedule.

The cost for scenario 5 falls between
the cost of scenario 1 using fleet-wide
model and the cost of scenario 1 using
the carrier model. For replacing Stage 2
airplanes. the cost would be between
$74Q million and $1.5 billion. The cost
would be between$150 million and $300
million if all Stage 2 airplanes are
converted "to Stage 3 airplanes.

The final rule implements scenario 4B,
Each operator may choose whether to
phase out its Stage 2 airplanes or phase
in Stage 3 airplanes to achieve
compliance on each interim compliance
date.

The FAA expects that most air
carriers will choose to phase in Stage 3
airplanes to achieve compliance and to
convert Stage 2 airplanes to Stage 3
airplanes (to the extent that such
conversions are economically logical) by
using the least expensive noise
abatement retrofit equipment.

Cost Estimate Assuming 30-Year L~'e

In addition to calculating the cost
under the 25-year useful life assumption,
the FAA calculated the cost of the
statutory ban and final rule under a 30
year useful life assumption. This was
done because some commenters
suggested that the average retirement
age of their airplanes is currently greater
than 25 years. This was also
accomplished to determine if the final
rule might have been different if a 30
year useful life assumption were
adopted.

The air carriers have incurred large
losses resulting from reduced operating
revenues due to the Persian Gulf war,
coupled with a slowdown in the U.S.
economy. However, this situation is
expected to pass.

The FAA considers the 25·year useful
life assumption to remain valid for
forecasting in the long run. However, the
FAA examined estimates of industry
costs based on a useful life assumption
greater than 25 years to assess the
possible effect of this rule until the
financial healtb of the industry
improves.

Using the fleet model, tbe FAA
estimates that the present value of the
cost for converting Stage 2 airplanes to
Stage 3 is $2.3 billion for scenario 1
[which was the proposed rule in the
NPRMJ and $2.1 billion for scenario 48.
These estimates are the sum of the costs
of the statutory ban and cost of the final
rule for converting the Stage 2.airplane
fleet by installing noise abatement
retrofit equipment. The estimated
present value of the costs of replacing
Stage 2 airplanes with Stage 3 airplanes
is $11.2 billion for scenario 1 and $10.2
billion for scenario 4B. As previously
stated. these estimates include both the
costs of the statutory ban as well as the
costs of the final rule (in this case. the
regulatory costs are about one-fourth the
total costs). If costs had been estimated
for each of the 17 carriers, the total cost
estimates would have been somewhat
higher.

Cost Analysis of Sections of the Rule

Sections 91.801, 9i.851, 91.853, 91.855.
ond91.861

Section 91.801 prescribes the
applicability of operating noise limits
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and related requirements for civil
subsonic turbojet airplanes in the United
States. Section 91.851 presents
definitions that are used in -this final
fule. Section 91.853 specifies compliance
requirements. Section 91.655 provides
the rules for entry and nonaddition of
Stage 2 airplanes. Section 91.861 defines
the base level of Stage 2 airplanes for .
U.S. operators and foreign air carriers.
None of these sections results in any
incremental compliance costs.

Section 91.857 Airplanes imported to
poInts outside the contiguous United
States

This section states that an operator
with an airplane that does not comply
with Stage 3 noise levels and was
imported into the 48 contiguous United
States on or after November 5. 1990,
must include in its operations .
specifications a statement that the
airplane will not be used to provide air
commerce to or from any airport in the
48 contiguous United States. In addition.
to operate that airplane in the 48
contiguous United States for the purpose
of maintenance. the operator-must
obtain a special flight authorization. The
net present value cost of obtaining
special flight authorizations for airline
operators is expected to be $2,300; cost
to the FAA is expected to be $7,400.

Section 91~859 "Modl!ication to meet
Stage 3 noise levels

This provision allows ,any operator to
apply far a special flight authorization
for modification of Stage 2 airplanes
otherwise prohibited from operating to
or from an airport in the contiguous
United States. This provision will allow
individuals to obtain modifications to
meet Stage 3 noise levels in the"
contiguous United States on or before
December 31. 1999.The costs involved
with obtaining this special authorization
Bre covered under § 91.857 above.

Sectian 91.863· Transfer ofairplanes
with base level

Section 91.-663 allows. under certain
conditions, for Stage 2 airplanes to be
transferred -between operators and
others with or without the "Corresponding
amount of base level. It states the
parameters under which transfers may
occur. Because the transfer of airplanes

. between parties is considered a normal
business decision, the FAA concludes
that there will be no incremental
compliance costs.

Section 91.863[c) requires that when a
transfer of Stage 2 airplanes ·with base
level occurs, the transferring and
acquiring parties shall, within 10 days,
jointly submit written notification of the
transfer to the FAA. The FAA estimates

that 10 transfers will occur per year
through 1999. The discounted total cost
estimates of this provision to the
industry will be $710 and 10 the FAA
will be $660.

Sectian 91.887 Phased compliance far
new entrants

Section 91.867 states the minimum
Stage 3 percentage requirement for a
new entrant's fleet. Due to the entry and
nonaddition provisions of the statute
and § 91.855, the number Of Stage 2
airplanes operated in the United States
is limited. Therefore, any costs .
associated with eliminating Stage Z
airplanes for new entrants have already
been calculated in § 91.665, The costs
attributable to new entrant foreign
carriers are not included as a cost under
this Regulatary Impact Analysis.

Section 91.869 Corry-forward
compliance

Section 91.869 allows for any operator
that exceeds the compliance
requirements of § 91.665(bj by phasing
out, modifying, 6r replacing more
airplanes than is required at any interim
compliance date to apply that number of
airplanes to future compliance
requirements. The cost savings
associated with this provision hav-e
been identified earlier in compliance
Scenario 3.

Section 91.871 Waivers from interim
compliance requirements

This section will allaw any U.S,
operator or foreign air carrier subject to
the requirements of U 91.665·or 91.867
to apply for a waiver from any of the
interim compliance requirements.
Applicants must show that a grant of
waiver would be in the public in1erest
and include certain information such as
the number. type and age of Stage 2
airplanes for which a waiver is
requested. The applicant must also show
its current fleet. its balance sheet and
cash flow position. and its good faith
fleet conversion plan and equipment
delivery position. The cost savings
resulting from this "provisio'n are
identified under ·scenario 3.

Section 91.673 Waivers fram final
compliance

This section permits U.S. operators to
apply for a waiver. if by July 1. 1999, at
least 85 percent of their individual fleets
comply with the Stage 3 noise levels in
part 36. U.S. operatars must apply by
January 1, 1999, and must include a plan
with firm orders to ensure compliance
not later than December 31, 2003. The
Secretary may grant such a waiver if he
finds that'it is in the public interest. A
waiver granted under this subsection

may not permit the operation of Stage 2
airplanes in the United States Rfter
December 31. 2003. This provision is a
restatement of the statute. Because it is
impossible to "determine at this time the
extent to which waivers from the final
compliance requirement will be
requested or granted. the FAA has not
calculated estimated costs associated
with processing such waivers.

Section 91.875 Annual progress reports

This section implements the statutory
requirement that. beginning in calendar
year 1992, each u..S. operator and
foreign air carrier subject to § 91.865 or
§ 91.667 shall submit to the FAA, Office
of Environment and Energy. an annual
report on the progress that 9perator has
made toward complying with the
requirements of this regulation. These
reports must be submitted no later than
45 days after the end of the calendar
year. All progress reports must provide
the information as it existed ·at the end
of the calendar year. The FAA estimates
the present value costs to the FAA for
all reports over 10 years to be about
$414,000. fn addition. the FAA estimates
the present value of reporting costs over
10 years, for all carriers. to be about
$20,000.

Benefits

The principal benefit of this final rule
is the reduction in the number of people
living in the 65 decibel (dB) day-night
sound level (DNL) contours around the
nation's airports. In 1990, an-estimated
2.7 million individuals were within the
65 DNL dB contaurs. By expected
attrition of Stage 2 airplanes. this
number wauld drap ta 1.3 million by
December 31.1999. The eventual
elimination of Stage 2 airplanes
mandated by the statute is expected to
reduce this number by an additional
900.000 to a total of 400,000 with an all
Stage 3 airplane fleet. The noise
reduction benefits attributed to this final
rule are in addition to those resulting
from the 1999 statutary deadline.

The final rule ensures that the
expected benefits from steady attrition
of Stage 2 airplanes during the 1990's
are, in fact. realized. Even th?ugh the
FAA projects a"natural reduction to 1.3
millian peaple sffected (withaut the
statute) by the year 2000 without the'
regulations, there is no guarantee that
this would occur. From 1987 to 1990. the
actual retirement of Stage 2 aircraft was
much less than the projected attrition
(Repart to Cortgress: Status of the
United States Stage 2 Commercial
Aircraft Fleet, August 1989J. The statute
and reRulation guarantee progress. The
regulations should reduce the noise
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impact that has caused a patchwork of
restrictions on Stage 2 operations to be
promulgated by local authorities at
many U.S. airports. While difficult to
quantify. numerous segments of the
industry have alleged serious economic
harm from complying with such
restrictions. Further, the final rule ·costs
must be considered in relation to the
potentially sharply higher costs of
probable local phaseout rules. For
comparison. the FAA estimates that if
the local restrictions proposed for Los
Angeles International and nearby
airports were applied on 8 national
basis. the cost to the industry would be
approximately $500 million.

With the exception of the potential of
noise-induced hearing loss at severe
levels of noise exposure, there currently
is no sound scientific basis for making
adequate risk assessments of the non
auditory health effects of airplane noise
in airport environs. Potential non
auditory health consequences of
airplane noise exposure that have been
alleged include birth defects, low birth
weight, psychological problems, cancer,
stroke, hypertension, and cardiac
problems such as myocardial infarction
and cardiac arrhythmias. The current
state of technical knowledge does not
support the inference of a direct
relationship between airplane noise
exposure and health consequences. At
best, current findings, taken in sum.
indicate only that further rigorous
studies are needed to establish a
linkage. Therefore. the benefits analysis
does not a.&.sess the effects of noise
reduction on health.

As a general hypothesis, noise levels
are inversely correlated with residential
property values. That is. as airplane
noise levels decrease. it is surmised that
property values around airports
increase. To quantify the economic'
impact associated with the decrease in
residential property values, the FAA has

. used a case study approach to provide a
benchmark comparison of the expected
benefits of rulemaking actions over an
extended period of time. Based on a
review of several statistical studies on
the change in property values as they
relate to airplane noise, it is not
unreasonable to assume for evaluation
purposes that property values increase
one-half of one percent for every decibel
decrease in DNL. Using this assumption,
the FAA estimates that the net present
value of the quantitative benefits
associated with the statute ofreducing
the population exposed to a DNL of 65
dB or higher would be $508 million. A
statistical methodology was used to

arrive at this number. Current data on
an airport-.by-airport basis are not
available to reflect adequately the
actual effect that a reduction in noise
may have.

For the different compliance
scenarios. the FAA evaluated the
incremental noise-reduction benefits to
be $42.4 million under scenario 1 and
$13.6 million under scenario 2. The
incremental benefits were also
calculated to be $38.9 million under
scenario 3, assuming interim compliance
waivers. and $41.2 million assuming
carry-forward compliance 'credits. .
Finally, the benefits were calculated to
be between $16.1 and $28.5 million for
compliance scenario 4, depending upon
the percentage of Stage 3 airplanes
required at each compliance date. The
benefits for scenario 5 were not
calculated because estimates of the
volume of transferable rights that would
be transferred is highly speculative. The
benefits under compliance scenario 5
would be no greater than the calculated
benefits under scenario 1 assuming no
credits are transferred. To the extent
that credits would be transferred, the
benefits would be lower.

-Competitive Impact Analysis of the
Phasein/Phaseout Option

This section analyzes the impact.of
scenarios 3 and 4 on competition in the
airline industry. The components that
will be discussed are: (1) The financial
health of the U.S. airline industry, (2) an
overview of competitive impact on the
industry, (3) the ability of air carriers to
achieve growth, (4) the impact on
competition within the airline and ca.rgo
industries, (5) the impact on service to
nonhubs and small communities, and (6)
the impact on new entry into the airline
industry.

1. The Financial Health of the U.S.
Airline Industry

The financial condition of the U.S.
airlines industry has deteriorated
seriously in recent months, During the
first quarter of calendar year (CY) 1991,
commercial air carrier operating losses
totaled over $3.8 billion. Of the 12 major
airlines, only Federal Express was
profitable. (Major airlines Bre defined as
those with revenues over $1 billion.)
Eight of these 12 major carriers, which
include American and United, had
operating losses ranging from slightly
more than $300 million to over $550
million. These losses resulted primarily
from reduced operating revenues due to
the recent war in the Persian' Gulf,
coupled with a slowdown in the U,S.
economy. Concerns about terrorism

created a reluctance on the part of a
number of potential passengers to travel
by air. The downturn in the demand fn"
air travel created fierce competition
Rmong a number of major carriers that
further suppressed revenues. The .
Persian Gulfcrisis caused immediate
and substantial increases in oil prices.
which increased operating costs .
substantially, Of the 11 national airlines.
only five were profitable during the first
quarter. (National airlines are defined as
those with annual revenues between
$100 million and $1 billion.) Those five
carriers posted profits ranging from
$100,000 to almost $7.5 million. The six
remaining carriers posted operating
losses ranging from $200,000 to $51.5
million. Recent experience was similar
to the last quarter of IT 1990, when 29
carriers posted operating losses totaling
$2 billion. Most of this financial
assessment is based on information
contained in the FAA report entitled,
Quarterly Industry Overview: 1st Half
IT 1991, July 1991, Office of Aviation
Policy and Plans.

Shortly before the NPRM was issued,
two major carriers filed for protection
under Chapter 11 of the bankruptcy laws
(Continental on December 3, 1990, and
Pan American on January 8, 1991), and
another major carrier filed for
bankruptcy under Chapter 7 (Eastern
ceased operations on January 19, 1991).
After the release of the NPRM, two
additional large airlines filed for
Chapter 11 bankruptcy protection
(Midwayan March 25, 1991, and
America West on June 27, 1991). On July
30, 1991, TWA announced plans for debt
restructuring which included filing under
Chapter 11 in early 1992.

While these results cause concern
about its near-term financial condition,
the industry is expected to recover to
pre-Gulf war levels of activity and
profitability. Since the operating loss
experienced by the airline industry is
attributable to factors that either no
longer exist or are abating (the Persian
Gulf was and the slowdown in the
economy), a return to profitability is
predicted, but not necessarily at the
recovery pace of other sectors of the
economy.

The recent losses represent a
dramatic change for the U.S. airline
industry, whic.h operated at a profit each
year from 1984 through 1989. The single
exception was 1986 when industry data
were distorted by large losses sustained
by Pan American, Eastern, and People
Express.

A majority of large carriers that
operBt~ today consistently earned
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2. Overview of Competitive Impact

1 5307 mllHon ·$1,506 million.
3 _... 258 million ·',253 minion.
4A 218 mimoo _. 1,091 million.
48 55 million 273 rnUIion.

SUMMARY OF ESTIMATED FINAL RULE

COMPLIANCE COSTS

{1994-2000. 1990 Dollars]

In the NPRM. the FAA stated that
while the expected compliance cost of
the proposed rule may contribute to
forcing some carriers out of business, a
reduction in the number of airlines
offering scheduled passenger service
might not significantly reduce either
price or service competition within the
industry. In February 1990. at the
direction of tile Secretary, a Department
of Transportation task force released a
comprehensive assessment of the state
of airline competition. This assessment.
entitled Secretary's Task Force on
Competition in the U.S. Domestic Airline
Industry (U.S. Department of
Transportation, Office of the Secretary
of Transportation. Volumes I-XI.
February 1990). concluded that the
domestic airline industry is competitive
except in short haul markets involving
higher density traffic hub airports.

However, these short-haul markets
represent less than 5 percent of system
traffic. The s.tudy also showed that the
increase in national concentration has
not resulted in a reduction in
competitive pressures in city-pair
markets. but rather has resulted in more
competition as individual carriers
expanded their sy.stems from 8 regional
to a national basis.

Moreover, the 'hub-and-spoke system:J
of service have led to the geographical
expansion of most 'Carriers and a
resulting increase in city-pair
competition. In other words, connecting
services created by airport hubs allow
more competitors in city-pair markets
than wollld be possible with linear-type
systems of service. This is particularly
true for small traffic-generating points,
and explains why they have been the
prime beneficiaries of deregulation.

A basic issue raised by a forced.
conversion of Stage 2 airplanes to Stage
3 airplanes or early retirement of Stage 2
airplanes is whether this action would
cause 8 reduction in competition. The
answer depends on the number of
carriers affected and the extent to which
they are aff""ted. The Department's
competition study shows, however, that
the national hub-and-spoke systems
have· enabled 8 relatively small number
of carriers t'O provide more intense
competitive service in most city-pair
markets. On a city-pair basis, it does not
take 8 l~rge number of carriers to
provide highly competitive service. This
suggests that some loss of capacHy by
financially weaker carriers or the
elimination of a financially weaker
carrier may nol have any significant
lasting impact on competition at th,:
city-pair level.

Recent information showed that the
financial problems of the U.S. airline
industry are far more serious than was
apparent when the NPRM was drafted.
Virtually all of the major carriers have
sustained financial losses during CY
1990 and the three-month period ending
March 31. 1991. Given this circumstance.
the proposed interim compliance
schedule would bave significantly
affected the ability of carriers to provide
an acceptable level of service 'and
would have incr-eased the likelihood of
more carriers filing for bankruptcy. Such
events tend to erode competition in the
industry. Based on this analysis, the
final rule has been revised to be more
flexible and less onerous financially

. than tbe NPRM snd to ensure that
competition in the U.S airlines industry
remains viable.

Replacement
costst.Iushkit costsScenario

Based on this analysis, the final rule is
expected to hav~ 8 significantly lower
cost impact on operators of Stage 2
airplanes, as compared ·to requirements
contained10 the NPRM.

Despite the rule's significantly
reduced costs compared to the NPRM,
some airlines. including Borne financially
stronger ones, still may have to divert
funds from capacity-expansion to
compliance with the final rule. Given the
weakened financial 'Condi tion of the
industry in general. Bnd individual
carriers in particular, as ·discussed
above, it now seems likely that some air
carriers will operate Stage 2 airplanes
longer than 25 years, at least for the
immediate future. Any assumption of
average useful Hfe of Stage 2 airplanes
greater than 25 years drives -the
compliance cost estimates up
dramatically. In view of this, and the
current economic environment, the FAA
concludes that for many carriers, the
NPRM interim compliance schedule
costs would have been pro'hibitive, with
the likelihood that many air carriers
would have been unable to comply, or
that compliance would have
significantly diminished their ability to
effectively compete.

profits after the initial shakeout
resulting from deregulation in the early
1980's. However, none were immune to
the recent flux in merket conditions. The
FAA projects that the air carrier
industry will become profitable again as
the nation's economy recovers. It is
reasonable to assume tha't the airline
industry may not recover as rapidly as
the general economy since much air
travel is elective. The weakened
financial condition of airlines will likely
reduce the ability of some carriers to
modernize their fleets and compete as
effectively as others. Based on this
analysis, a number of provisions were
included to ensure the final rule does
not further exacerbate the precarious
financial position of several carriers and
to provide a suffiCiently flexible
environment to comply with this rule as
the industry as a whole recovers.

These flexibility elements include: (1)
The option to comply by achieving a
specified tota1 fleet mix of Stage 2 and
Stage 3 airplanes, or by eliminating
Stage 2 airplanes on each compliance
Jate, 12) interim compliance waivers,
and (3) credit for extra compliance
achieved carried forward to a later
interim compliance date. The fleet mix
option provides a standard for each
operator to achieve final compliance
through a transition to Stage 3 airplanes
by ensuring that an increasing
percentage of its fleet is composed of
Stage 3 airplanes. Ultimately. all Stage 2
airplanes must be retired or modified to
Stage 3 to achieve final compliance. The
interim waiver provision provides
flexibility for an operator to receive
relief from interim compliance
requirements in the event that noise
abatement retrofit equipment is not

.available or the financial condition of an
operator precludes compliance. The
carry forward provision provides
flexibility for operators that achieve
extra compliance on the first or second
interim compliance dates to carry
forward that extra compliance to a later
interim compliance date. Thus,
operators have the flexibility to do morc
than required for an early compliance
~ate for credit on a later compliance
date. The result of these flexibility
provisions in the final rule is a reduced
cost of compliance as compared to the
NPRM (scenario 1).

The estimated compliance costs
eomparisons for the three s.cenarios
considered for the final rule are shown
in the table below. For purposes of
comparison, the table also presents the
cost of the NPRM (scenario 1).



Federal· Register' I- Vol. 56. No. 1861 Wednesday, September 25. 1991 /"Rules:and'Regulations
[

48655

3. The A-biIitY'o!,AirCarriiHs- To
Achieve--CiJpaoity GrowtH:GcJJ1sis-tent
With·the Projeeled·Rates·o[Ginwth for
the AiHlne IndustIY

Had:tHe requirements anhe NPRM;
been implemented; fleet expansion may
hav.e Deen constrained: The NPRM
focusfld'only-' on the elimination ofStage
2 aiq:tlanes fram .the neet with:no
specific credit'for compliance by the
addition ofStage 3,airplanes. Some air
.carriers. were not' planning to-replace or
convert.their..glage 2"airplanes as early
as is required by the statute. Also, in
view'orrthe'recent operating losses
incurred oy'mo-st'sir carriers, many are
not'fihancially'able-tb increase their
fleets during the -transition by replacing'
their entire'Stage 2 airplane·fleets prior
to their planned·retirement. In view of"
the ·current·nn~ncialconditions ofmany:
air camers, implementation onhe
NPRM'requirements coulti'have 'led,to 'al
seriously reduced"growtH'rate for the
U.S. airline'industry.

The Jinalaule incorporates flexibility.
to accommodate industry, growth when
the economy rebounds·, The primary.
provision:added'.ta -accommodate
growthjs.the\pr.o.visian for compliance.
with thejnteriin requirements-,by
phasingdiJ..Stage 3 airplanes. This
prov.isii:m\8ncourages ,air. carriers to'
achieve growth.alangwith compliance
by adding'Slage 3. airplanes 10 thair,
fleets..:

The lower: costs orthe final'rule
(compared to the NPRMJ may also
increase the, industry's growth.potential
during the transition to 181age 3
airplanes" The. interim waiver and carry.·
forward.compliance. provisions ·add·the
flexibility'c.arriers;need to grow.'during.
the. transition period, The more
flexibilitY.. added to..th-e ·compliance
rules•. the.less.cost.they.irnpose on
carriers. thereby, increasing. the
availability of.capital. f01'.growth.

4, r·be Iinpaat,of"Competition Within the
Air Passengel'ond Air Cargo Industn'es

At.present..Stag~ 2 airplanes account
for a signifi"cant percentage of 'most air
carriers"fleets as is shown in Table 4-2:
The range is .from 34 percent to 100,
percent, witli over naif of the carriers
falling between 50 percent and 70
percent: Because of the disproportionate
fleet mix of-v.arious carriers, the NPRM.
which focused on compliance solely by
the phaseout of-Stage 2 airplaneS"; would
have'pUreed'disparate bw'dens on
certain ·ah--c8rriers. The differences

. among air-carriers'in'the average age of
their Stage'2 fleets may also-result'in'

varying'degrBBs of impacticaused,by
aircrafLretirement-or replacement.
Henoe,.a final ',ruJe which .focuses solely
on the elimination' of Stage 2 airplanes
would.'not.be equitable in the·relative
burden imposed on ,carriers, The result
would be a rediJctionin the ability of'
these carriers to compete:

In the:air:passenger,industry. the
percentage of Stage 2 airplane.s in.the
fleets,of the·v.er:y large air carriers.
(Amerioanj United and:Delta) ranges
from 34·peroent to ·54 .p.ercent. The.
average. ag~ of their-,Stage 2·airIllanes.
rangesJrom 13·to·lB;year.s. The smaller
passenger carriers' fleats:'($outhwest;
Midway, Alaska. etc;) range from 48 10,
100 peroentlStage 2. and-the average age
of these airplanes·ranges-from'10.to
more than·22 y.ears, Because ofthe
recent bankruptcies-·in the-a-il"passenger·
industry and:the estimated-costs'of:"
implementing the NPRM requirements;
the FAA.has revised'the frnal'rule to
reduce the potential cost burden on air
carriers. Under .the final'rule, only five.
carriers.will. incur any.. regulatory costs.
(By contras.t, ,scenario 1 would".irnpose
costs.on,15 air, pass.enger carriers.) The
four. affected carriers ·are Delta, Eastern
(no long!ll'.op.erating). Alaska•.and
Southwe.st;.however, the costburden to
these 'carriers is significantly lower than
whaLwould'have been incurred·under,.
scenario 11'

TABLE 4-1.-AIR.GARRIERS WITH STAGE

2, AIRPLANES BY AGE,

No., of
Total· Percent

. stage no.-of· 01 stage Avg.2 2'Air carriers- air; air· air-
age,

planes planes plaoes 1>"5·)
in fleet II) ,fleet. in fleet

Majors
,

American ..... 175 5'16 34 lS
Continenta.l .. '64 325' 50 25
Delta....... 224 416· 54· '3
Eastern .......... 119. '69 70 '1'
Northwest ..... I 2'0 323 6. ,S
P.anAm........ !lfl '6a 60 17
TWA ........... 117 2'4 55 '7
United .. 211 435 49 '6
USAir ............. 248 448' 55 '2

Natlonals .

Alaska·...• ...... 36.. 56 62 '2·
America

West ......... 34 0' 42 '4'
Hawaiian ... 17 24 71 'S
Midway...... ... OS 66 B5 22:
Southwest:.... 47 97 4S 'A

Source: U.S. DepJ of Transportation, Federal
Aviation Administration. Office oJ' Environment and
EilergV"Ap.fll 1990.

TABLE 4"2,-AIR CARGOGARRIERS WITH

STAGE' 2 AIRCRAFT B¥ AGE

No. of Tbtal Rercsnt
stage no. of of stage Avg.

Air cargo 2 2
carrier air, air- air· age

planes planes planes
(yrs,)

in fleet : ifl ,fleet In Iteet

Airborneo .. .... 37 41; 90. 21
Arrow Air... 6 6' '00 22
Burlington

Air
Express .. '5 1& 100 23

DHL
World-
wide .......... '0 'A '00 23

Emery
World·
wide ... 52 59 S6 23

Evergr.een
Interna·
tional ......... 23 32 72 23

Federal
Express .. 130 , ,.2 71 20

Southern-
Air
Transpor.t .. 4 4 'AD 21

UPS, ............. 42 'D. 40 21

Source:' U.S. Dept. of Transportation, Federal
Aviation' Administration, Office 01 Environment and,
Energy, AIJTi1199!:l.

Competition'in the air cargo industry
would likely' have been adversely
affected by the implementation of the
NPRM requirements. Among, the, large
cargo ..carriers. Federal Express and UPS
have 71. percent and 40 p.eroent.of their
fleets; respeotively. composed of Stage·2
airplanes that are- subject'to these
regulations (as shown' in Table·4-2).
Some of the smaller air cargo carriers,
such.as·.Burlington.Air.Express; DHL_
W.orldwide, and'Arrow Air have_neets
that,consist mostly of:Stage·2 airplanes.
(also' shown in Table 4!:-2). The relative
cost>of compliance·with the·NPRM·
requirements would have been higher
for these smaller air cargo carriers {as a
percent of-net worth)-than for'Federal
Express or UPS'sihce the smaller air
cargo carriers would.have had-tb
replace or install'noise abatement
retr.ofit.eq!1ipment sooner on a greater
percentage of their.fleets. Under
scenari·o 1. some of these smaller
carriers, lackill&.,sufficient capital fo1'
conversion to 8tag~ 3. ma~ haye had. to
reduce the size of their fleets or even
leav,e the,industr¥•.possibly resulting,in
the two large,air oargo -carriers
increasing their market share,

The FAA concluded that.
implementing, the proposed.phaseout
compliance-schedule 'would have had-a
disproportionate iinpact·on the air cargo,
industry, possibly- reducing'competition
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to an unacceptable level. The final rule·
was revised to provide flexibility to
cargo carriers to comply without
threatening the current level of
competition.

5. The Impact an Nonhub and Small
Community Air Service

The hub·and-spoke system of service
enables carriers to'compete for very
small volumes of traffic. This is the
principal reason that smaller
communities have been the prime
beneficiaries of deregulation. These
communities will continue to receive
competitive service even if·additional
concentration occurs at the national
level.

The final rule is expected to have little
or no effect on nonhub and small
communities through the provisions that
re~uce the fmancial impact of the rule
on domestic air carriers. as compared to
the NPRM. The rule adds f1exihility in
achieving compliance. Noise abatement
retrofit equipment will soon be available
for virtually all of the Stage 2 airplanes

_now in use. Thus, operators will not be
forced to replace the Stage 2 airplanes in
their fleets with Stage 3 airplanes to .
achieve compliance. They may instead
choose the less costly option of
modifying their Stage 2 airplanes -to
comply with Stage 3 noise levels.

The final rule will have little impact
on nonhub and small communities even
if noise abatement retrofit equipment
does not become available as expected.
A large proportion of the service
provided to such communities is
provided with commuter airplanes, most
of which are not subject to the final rule,
since their maximum certificated weight
is less than 75.000 pounds. Of the 374
nonhub communities, only 64 are now
served with as many as 2 round trips a
day. 6 days per week. by Stage 2
airplanes that are subject to the final
rule. (The original nonhub estimate of 66
in the NPRM has been corrected to 64
because 2 communities were double
counted.) During 1989, these 64
communities had approximately 600,000
departures. with only lout of every 5
departures provided by a Stage 2
airplane subject to the final rule.

Many of these communities also
receive service to several alternative
hubs by different carriers. Because most
traffic from small communities moves
beyond the various connecting hubs, a
decrease in service at any given hub will
generally not affect many local
passengers traveling to cities served by
that hub. For example, most city·pair
markets involving Akron, Ohio, have
very small traffic volumes. Nevertheless,
Akron, which is a nonhub, receives
service to 7 different connecting airport
hubs by 6 different U.S. carriers. If a

carrier discontinued service to Akron..
the remaining carriers would likely
continue to compete for most connecting
passengers. Moreover, should an air
carrier choose to stop providing service
to a nonhub city like Akron. another air
carrier is likely to reinstate service with
complying airplanes.

6. The Impact on New Entry Into the
Airline Industry

Many factors affect new entry into the
airline industry. These factors include
the ability to raise the necessary capital,
the cost of airplanes, passenger gates,
gaining priority listing on reservation
systems. and operating and
maintenance costs (e.g.• labor and fuel).
Comparatively, the added costs of the
final rul~ are a small percentage of the
total cost of entry. Thus, the cost of
compliance of the final rule is not
expected to discourage new entrants
into the industry.

The final rul~ provides new entrants
with somewhat more flexibility than
established air carriers. The percentage
of Stage 3 airplanes required for
compliance is lower for new entrants
than the percentage required for
established air carriers for the 1994 and
1996 compliance dates (25 percent of a
new entrant's airplanes have to be Stage
3 by 1994 and 50 percent by 1996). A
new entrant may initiate service with
any number of Stage 2 airplanes and
build its fleet by acquiring used
airplanes and installing noise abatement
retrofit equipment, as necessary to
achieve compliance on each interim
date. At the time of this analysis, there
were about 170 Stage 3 and 600 Stage 2
airplanes available for sale or lease. The
market price ranges from $3 million to $9
million for used narrow·body Stage 2
airplanes and from $14 million to $69
million for wide·body Stage 2 airplanes.
Market prices for Stage 3 airplanes
range from $12 million to $47 million for
narrow-body airplanes and from $50 to
$130 million for wide·body airplanes.
Once established and operating, a new
entrant may apply for interim waivers.
subject to the same criteria applicable to
established operators.

Regulatory Flexibility Detennination

The Regulatory Flexibility Act of 1960
(RFA; 5 U.S.C. 601 et seq.l was enacted
by Congress to ensure that smaH entities
are not unnecessarily and
disproportionately burdened by
government regulations. The RFA
requires agencies to review rules that
may haye "a significant economic
impact on a substantial number of small
entities." Small entities are
independently owned and operated
small businesses and small not-far-profit
organizations. According to the FAA's

Order on Regulatory Flexibil:ty Cri~eria

and Guidance, a small operator of
airplanes for hire is one that owns, but
does not necessarily operate, nine or
fewer airplanes. The Order also defines
a substantial number of small entities as
a number that is not less than 11 and
that is more than one·third of the small
entities subject to the rule. The small
entities that will be affected by this rule
are the operators of Stage 2 civil
subsonic airplanes with maximum
weights of more than 75,000 pounds that

. operate in the contiguous United States.
The FAA has considered the impact

on small entities and has written several
provisions that address their concerns.
Sections 91.865 and 91.867 allow for
rounding of calculations resulting in
fractions to permit the continued
operation of the next whole number of
Stage 2 airplanes. Therefore, a small
operator with only one Stage 2 airplane
may operate that airplane thra.ugh 1999.

Also. §§ 91.871 and 91.873, waivers
from interim compliance requirements
and final compliance, afford more
flexibility to small operators than to
large operators. A small operator with
few airplanes may not be financially
able to convert its fleet within the
prescribed time frame and remain
economically viable. These provisions
allow the FAA to consider the
disproportionate financial impact that
phased compliance could have on small
entities so that they may remain
economically viable.

There are about 115 U.S. airlines and
private operators that operate more than
4,000 jet airplanes over 75,000 pounds.
Fleet sizes range from one to several
hundred. Many of the fleets and many of
the airplanes in these fleets were either
manufactured as Stage 3 or converted to
Stage 3. About 2.300 Stage 2 airplanes
are affected by the statute and final rule.
Many affected airplanes are not owned
by the carriers under whose names they
operate. These leased airplanes are
owned by other air carriers. banks,
insurance companies, and leasing
companies. Operators of only one Stage
2 airplane are exempt from compliance
with the phased elimination because of
the rounding provision.

The FAA has identified 12 air carriers
(five nationals and seven regionals) that
own fewer than nine Stage 2 airplanes.
These carriers own a total of 37 Stage 2
airplanes. Four of these carriers own
one Stage 2 airplane each. Through
rounding of calculations, they are
allowed to operate those airplanes
through December 31, 1999. The eight
other air carriers with fewer than nine
Stage 2 airplanes are subject to the
proposed transition regulations.



Fedoral Rogistor (Vol, 56, No,,186 t, Wednesday, September 25,.1991, "Rules, and RegplatioIl1l ~57

Most! affe.cted"privaIe opera tors ,own
only one airn1ans; T.hey. are uIiaffected
by,the..phssed compliance ·schedule
bec8usB·of,the·rounding rule. Of.the six
operalors·thal.own more·tban one
airp,lune,.one,owns,two DC-8',s that
have·been·modified to.comply with
Stage 2 noise standards.. The:other five
are very'llarg~ comRanies.

Forthe;reasons,stated above, .tHe.·fAA
concludes ·thahthe. final=Ie does,not
affect a·.substantial number ofismall.air·'
carrier entities 8s;defined'in the"FAA'.s
RegulatOry. Flexibility ·Criteria .and,
Guidanoe..

international Trade Impact"

The flnal'rule is: expected ·to have .little
or no impacl'on trade opp.0rtunities of"
U.S: ffrms conducting business overseaS'
or fOr"foreign nnns conducting business
in the United'States. The rule will
impose the same-requii'ements on·both
domestic air carriers operating under
part 121, 125, or 135.ofthe FAR and:
foreis.n·air carriers'subject'to part 129'of
the·PAR. The co,t'ofcompliimce to
foreign.air oarriers'flying into the·United
States under ~art 129 will probably be
similar to the 'oost incurred by domestic
op'eratbrs. In·addition; other countries
are also eliminating Slage 2 airplanes.
Therefore; the'regulations-will not'cause
a competitive fare 'disadvantage for U;S;
oarriers' opera-ting..ov:erseas or for
foreign oarriers· operating in·the United'
States.

Environmental Analysis

This rule implements section 9308 of
the Airport Noise and Capacity. Acrof
1990,'.wliich directs the Secretary of
T.ranSRortation to prom~lgate final rules
for the ~na,eoul'o('Stage'2airplime
operations..The National Environmental
Pollcy Acl'{NEPA. 42 U:S.C. 4321)..
requires aillederal:agencies lOti:) the
fullest'exUmt possible" to include in
"major Federal actions significantly
affecting the quality of, the ,human
environment" an,environmental-impact
statement analyzing the consequences
of and.alternative.s.,to;.the Rfoposed
aclion..Under. applioable·gyidelines.of
the Hr.esident:.a.Counciton
Env.ironmentaLQ!1ality and agency
procedUres imple.menlingNEPA; ab,ent.
extraor.dinlU"¥.~aircwnmances...the.FAA.
normallyYgrep.a.res,an,environmental
assessment.to determihe;the,potential
impacts of.a proRose.d .regulation.that
may effect the human environment (~O~

CFR 15llL3, RAA.Order 1UW.1D.
Appendix 7"Par..3(ilJ). Since thi,.
regulation is a fed..8ral action.aubj~ct.to ..
NEPA, the.FAA.nalhdeterminedits·
potential.iinllBctlLliy, weparing .an.
environmental' assessment (~A)(

The.1990~tatut".only afford,. the
Secretary discretion to·set·tha<interim
dates for;thc transition,to'an all S1age 3
fleet; the fleet comRo.sition to req~re:on

the'e dateSi.and_the method,of·
jmplementation~Qtheqlrov;isions- of,this
statute were. not included in the SA
since the Secretary has no discretionary.
authority. to ,take any alterna-ti\Ae action.

This r.ule·is intended to establish a
national standard ensw:ing.a.steady.
decline in aviation noise over the next
decade. while'Q1oviding sufficient
flexibility for continued grow-th of tlie
national aviation system. The regulation
will prav.ide substantial.noise relieflo;
person, throughout the United State"
living near-airports.or. under.flight paths.
Negligible increases-in fuel consumption
and air: and'watef'j,a1iutian'frwn,
airplane emissions- may Tesult-from
compliance'with theroIe. Beneficial
impacts. would:occurrto those
communities· near' airports· or under.
flight paths. As 8 result of the review of
studies- in the regnHltory ·evaluation. the
impact of'aircraft-noise intrusitm.on.the
human,and,natural environment·would
be reduced.

After. examination ofthe'EA; the FAA
has determined that no thresholds.
indioating. the~potential.for significant,
impact were exceeded and an
environmental impact 'statement,is not
requir.ed.

._ Pursuant to. Department.of
Transportation "Policies' and Procedures
for Considerihg;Environmental Impacts:'
(FAA Ordef'l050.1D), a Binding of No.
Significant Impact has'been prep.ared:
and placed'in the puWicdbcKet: This'

. final rule has no significant impact when
compared tOlthe;impacts on
environmental quality., that:.result from a!
transition to Stage 3.l.airplanes on the'
basis ·of-norroal attrition ,of Stage 2.
airP.lanes.

Paperwork Reduction Act

Reporting req¢rements- p"rop.osedtin.
the NPRM.and.incorPorated in.§.·91.875
have been approved by the Office of
Manag~ment,andBud&et.under the
proy.isions of the Paperwork Reduction
Act.of 1990 (4o\.U.S.<i:. 3501 el'Seg.);
Additional part 91 reportin&..
requirements and modifications,to the
approved requirements..have been~

suhmitted;to OMB fOf:rev.iew- and willI
become effective when approved by
OMB.

Federalism'lmplications
"[he regulations herein.will·not,hav.e.

substantial direct effects. on ,the.stC\otes.
onJhe,relationship be.tween the national
government and the .aiates.,or on~the:
dis.tribution.of power and,
responsibilities among the various .levels

of government. 'Dherefbre~ in aonarliance
with Executive Order,t2'612, it-is,
determined,that this.proposal.do not
have 8ufficientJederalism implications
to warrant the preparation of a
Federalism Assessment.

Conclusion

The tran,i tion ·.to· an alLStage 3·fl...t· i'
an;integral parJ:of the nationaLaviation
noise'policy enviSjanedlby. Congress- in
enacting.theAirport:Noise.and,Gapaoity
Act oftUl91li.That.stalute required'the·
Secreta1"¥.to·dlwelop:a scbedule.of:
phased,ih,.compliance. beginning:
November 5. 1990Jm,addilion,. there.is
sig.tlificant publiaJnter.esUn thiS'
transition rule .and:an,urgent need;ljy
Stage 2 airplane operators.to begin.
planning'. their. compliance. Accordingly,
the FAAhudetarminedthat good
cause exists (or'making. tliese.
regulations:effective.in fewer. than 30~

day,.
For the 'reasons discussed·throughout·

this..preamble, and besed·onthe.finding~

in the Regulatory,Imp_acl'il;nalysi, and
the Ihtemational.Trade ImpactAnaly,is,
the FAA.h... determined'that this'rule is.
s major rule'under 'Executive Order
12291. In addition. in consideration of-"
the cost information discussed under the
Reg:ulatory Flexibility Determination, it
is certified that-this amendment"to.p.art
91 will'nol have a significant'economic
impact'on a substantial 'number of small'
entities in the air carrier industry. This
rule.is considered sigpificant under DOT
Res.ulatory Policie' and' Ptocedure' (44.
FRII0l4; February 26, 1979). The final.
Regulator): Impact Analy,i, of tbi'. rule.
including a'Regulatory Flexibility.
Determination and International"Trade
Impact Anal}~sis, has'been placed·in·the
docket: A copy may be obtained by
contacling the FM', Office of.
Rulemaking a1'(202) 2llY~9677;

List·of· Subject$ in U CFlH'art.91

Aircraft;.Airp.orts; Aviation safety.
Noise control. ReRorting and'
recordkeeping reqy.itements.

The AmendJlUlDt

According)y'. the PM amend, 14' CFR.
part 9ioCthe FederalAviallon
Regulations as follows:

PART9-1-GEN&flAt. CilPERATlNG-AND
FLIGHT'RULES'

1. The authority..oitation for parlJl1 itt.
revised to read as follows:

AuthoritY. 49'U:S:C:'1801(7): 1~03. U44,.
1348.' 1352 through ,1355•. 1'101, 1421;through,
1431. 147r, .r:47.2,;,,159z.:.151o..1522...and 21Z1l
through 2125; 49."U.5.C: App,.2151:,21fi8;
Articles 12•.21. ,311 ,and:32(~) Qflhe-:
Convention .orrIntern&tional,CivH·Av·iatiQR
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(61 Stat. '.lIS0}: 42 U.S.C. 4321 et. seq.: E,O,
11514; 49 U.S.C. 106[g)..

2. Section 91.801 is amended by
adding B new paragraph (c) to read as
foHows:

§ 91.801 Applicability: Relation to part 36.

[c] Sections 91.851 through 91.875 of
this subpart prescribe operating noise
limits and related requirements that
apply to any civil subsonic turbojet
airplane with a maximum certificated
weight of more than 75,000 pounds
operating to or from an airport in the 48
contiguous United States and the
District of Columbia under this part, part
121, 125, 129, or 135 of this chapter on
and after September 25, 1991.

3. New § § 91.851, 91.853, 91.855,
91.857, 91.859, 91.861, 91.863, 91.865,
91.867, 91.669, 91.671, 91.873 and 91.875
are added to read as follows:

§ 91.851 Dellnltions.
For the purposes of § 91.851 through

91.875 of this subpart;
Contiguous United States means the

area encompassed by the 48 c~ntiguous

United States and the District of
Columbia.

Fleet means those civil subsonic
turbojet airplanes with a maximum
certificated weight of more than 75,000
pounds that are listed on an operator's
operations specifications as eligible for
operation in the contiguous United
States.

Import means a change in ownership
of an airplane from a non-U.S. person to
a U.S. person when the airplane is
brought into the United States for
operation.

Operations specifications means an
enumeration of airplanes by type,
model, series, and serial number
operated by the operator or foreign air
carrier on a given day, regardless of how
or whether such airplanes are formally
listed or designated by the operator.

Owner means any person that has
indicia of ownership su£t'icient to
register the airplane in the United States
pursuant to part 47 of t!Jis chapter.

New entrant means an air carrier or
foreign air carrier that, on or before
November 5, 1990, did not conduct
operations under part 121,125,129, or
135 of this chapter using an airplane
covered by this subpart to or from any
airport in the contiguous United States.
but that initiates such operation after
that date.

Stage 2 noise levels mean the
requirements for Stage 2 noise levels as
defined in part 36 of this chapter in
effect on November 5, 1990.

Stage 3 noise levels mean the
requirements for Stage 3 noise levels as

• • • '.

defined in part 36 of this chapter in
effect on November 5, 1990.

Stage 2 airplane means a civil
subsonic turbojet airplane with a
maximum certificated weight of 75,000
pounds or more that complies with
Stage 2 noise levels as defined in part 36
of this chapter,

Stage 3 airplane means a civil
subsonic turbojet airplane with a
maximum certificated weight of 75.000
pounds or more that complies with
Stage 3 noise levels as defined in part 36
of this cbapler.

§ 91.853 Final compliance: Civil subsonic
airplanes.
Except as provided in § 91.873,after
December 31. 1999. no person shall
operate to or from any airport in the
contiguous United States any airplane
subject to § 91.801[c) of this subpart,
unless that airplane has been shown to
comply with Stage 3 noise levels.

§ 91.855 Entry and nonaddition rule.
No person may operate any airplane
subject 10 § 91.801(c) of this subpart to
or from an airport in the contiguous
United States unless one or more of the
following apply:

(a) The airplane complies witb Stage 3
noise levels.

(b] The airplane complies with Stage 2
noise levels and was owned by a U.S.
person on and since November 5, 1990.
Stage 2 airplanes that meet these criteria
and are leased to foreign airlines are
also subject to the return provisions of
paragraph (eJ of this section.

[c] The airplane complies with Stage 2
noise levels, is owned by a non-U.S.
person. and is the subject of a binding
lease to a U.S. person effective before
and on September 25, 1991. Any such
airplane may be operated for the term of
the lease in effect on that date, and any
extensions thereof provided for in that
lease.

[d) The airplane complies with Stage 2
noise levels and is operated by a foreign
air carrier.

[e) The airplane complies with Stage 2
noise levels and is operated by a foreign
operator other than for the purpose of
foreign air commerce.

[I) The airplane complies with Stage 2
noise levels and-

[1] On November 5, 1990, was owned
by:

(i) A corporation, trust. or partnership
organized under the laws of the United'
States or any State (including individual
States, territories, possessions, and the
District of Columbia);

(ii) An individual who is a citizen of
the United States; or

[iii) An entity owned, or controlled by
a corporation, trust partnership, or

individual described in paragraph [g)[l)
(i) or (ii) of this section; and·

(2) Enters into the United States not
later than 6 months after the expiration
of a lease agreement (including any
extensions thereof] between .an ownel
described in paragraph [I)fl] of thIS
section and a foreign airline.

[g) The airplane complies with Stage 2.
noise levels and was purchased by the
importer under a written contract
executed before November 5,1990.

[h) Any Stage 2 airplane described in
this section is eligible for operation in
the contiguous United States only as
provided under § 91.865 or 91.867.

§ 91.857 Alrplanealmported to points
outside the contiguous United States.
A.'1 operator of a Stage 2 airplane that
was imported into a noncontiguous
State. territory, or possession of the
United States on or after November 5,
1990, shall:

(a) Include in its operations
specifications a statement that such
airplane may not be used to provide air
transporta lion to or from any airpo.rt in
the contiguous United States.

[b] Obtain a special flight
authorization to operate that airplane
into the contiguous United States for the
purpose of maintenance. The special
flight authorization must include a
statement indicating that this regulation
is the basis for the authorization.

§ 91.859 Modillcatlon to meet Stage 3
noise 12veJs.
For an airplane subjecllo § 91.801(c) of
this subpart and otherwise prohibited
from operation to or from an airport In

the contiguous United States by § 91.855,
any person may apply for a special flight
authorization for that airplane to
operate in the contiguous .United States
for the purpose of obtaining
modifications to meet Stage 3 noise
levels.

§ 91.861 Base level.
[a) U.S. Operators. The base level of a

U.S. operator is equal to the number of
owned or leased Stage 2 airplanes
subject to § 91.801(c] of this subpart that
were listed on that operator's operations
specifications for operations to or from
airports in the contiguous United States
on anyone day selected by. the operator
during Ibe period January 1. 1990.

. through July 1, 1991, plus or minus
adjustments made pursuant to
paragraphs (a] (1] and (2].

[1] The base level of a U.S. operator
shall be increased by a number equal to
the total of the following-

(i) The number of Stage 2 airplanes
returned to service in the United States
pursuanl to § 91.855(1);



Federal Register f Vol. 56, No. 188 f· Wednesday, September 25, 1991 f Rules and Regulations ! 48659

'(iiI The numher of Stage 2 airplanes
purchased pursuant to § 91.855(g); and

(iii) Any U.S. operator base level
acquired with a Stage 2 airplane
transferrei::l. from another person under
§ 91.863.

(2) The base level of a U.S. operator
shall be decreased by the amount of U.S.
operator base level transferred with the
corresponding number of Stage 2
airplanes to another person under
§ 91.863.

(b) Foreign air carriers. The base level
of a foreign air carrier is equal to the
number of owned or leased Stage 2
airplanes on U.S. operations
specifications on anyone day during the
period January 1. 1990. through July 1.
1991. plus or minus'any adjustments to .
the base levels made pursuant to
paragraphs [b) (1) and (2).

(lJ The base level of a foreign air
carrier shall be increased by the amount
of foreign air carrier base level acquired
with a Stage 2 airplane from another
person under § 91.863.

(2J The bsse level of a foreign air
carrier shall be decreased by the
amount of foreign air carrier base level
transferred with a Stage 2 airplane to
another person under § 91.863.

(c) New entrants do not have a base
level.

§ 91.863 Transfers of Stage 2 airplanes
with base level. .

(aJ Stage 2 airplanes may be
transferred with or without the
corresponding amount of base level.
Base level may not be transferred
without the corresponding number of
Stage 2 airplanes. .

(bJ No portion of a U.S. operator's
b.se level established under § 91.861[a)

. may be used for operations by a foreign
air carrier. No portion of a foreign air
carrier's base level established under
§ 91.861(bJ may be used for operations
by a U.S, operator.

(c) Whenever a transfer of Stage 2
airplanes with base level occurs, the
transferring and acquiring parties shall,
within 10 days. jointly submit written
notification of the transfer to the FAA.
Office of Environment and Energy. Such
notification shall state:

[lJ The names of the transferring and
acquiring parties;

[2J The name. address. and telephone
number of the individual responsible for
submitting the notification on behalf of
the transferring and acquiring parties;

(3) The total number of Stage 2
airplanes transferred, listed by airplane
type, model, series, and serial number;

(4) The corresponding amount of base
level transferred and whether it is U.S.
operator or foreign air carrier base level;
and

(5) The effective date of the
transaction.

(d) If. taken as a whole. a transaction
or series of transactions made pursuant
to this I?ection does not produce an
increase or decrease in the number of
Stage 2 airplanes for either the acquiring
or transferring operator. such
transaction or series of transactions
may nat be used to establish compliance
with the requirements of § 91.865. .

§ 91.865 Phased compnance for operators
with base level.

Except as provided in paragraph [aJ of
this section. each operator that operates

. an airplane under part 91. 121. 125. 129,
or 135 of this cbapter. regardless of the
national registry of the airplane. shall
comply with paragraph [b) or (d) of tJiis
section at each interim compliance date
with regard to its subsonic airplane fleet
covered by § 91.801(c) of this subpart.

(a) This section does not apply to new
entrants covered by § 91.867 or to
foreign operators not engaged in foreign
air commerce.

(b) Each operator that chooses to
comply with this paragraph pursuant to
any interim compliance requirement
shall reduce the number of Stage 2
airplanes it operates that are eligible for
operation in the contiguous United
States ta a maximum of:

[lJ After December 31. 1994. 75 '
percent of the base level held by the
operator;

(2J After December 31. 1996. 50
percent of the base level held by the
operator;

(3J After December 31. 1998. 25
percent of the base level held by the
operator.

(c) Except as provided under § 91.871.
the number of Stage 2 airplanes that
must be reduced at each compliance
date contained in paragraph [b) of this
section shall be determined by reference
to the amount of base level held by the
operator on that compliance date. as
calculated under § 91.861.

(d) Each operator that chooses to
comply with this paragraph pursuant to
any interim compliance requirement
shall operate.s fleet that consists of:

(lJ After December 31. 1994. not less
than 55 percent Stage 3 airplanes:

(2) After December 31. 1996. not less
than 65 percent Stage 3 airplanes;

(3J After December 31. 1998. not less
than 75 percent Stage 3 airplanes.

(e) Calculations resulting in fractions
may be -founded to permit the continued
operation of the next whole number of
Stage 2 airplanes.

§ 91.867 Phased compliance for new
entrants.

(a) New entrant U.S. air carriers.

(1) A new entrant initiating operations
under part 121, 125, or 135 of this chapter
on or before December 31. 1994. may
initiate service without regard to the
percentage of its fleet composed of
Stage 3 airplanes.

(2) After December 31. 1994. at lesst
25 percent of the fleet of a new entrant·
must comply with Stage 3 noise levels.

(3J After December 31. 1996. at least
50 percent of the fleet of a new entrant
must comply with Stage 3 noise levels.

[4J After December 31.1998. at least
75 percent of the fleet of a new entrant
must comply with Stage 3 noise levels.

(b) New entrant foreign air ·carriers.
(1) A new entrant foreign air carrier

initiating part 129 operations on or
before December 31, 1994, may initiate
service without regard to the percentage
of its neet composed of Stage 3
airplanes.

(2J After December 31. 1994. at least
25 percent of the fleet on U.S. operations
specifications of a new entrant foreign
air carrier must comply with Stage 3
noise levels.

(3) After December 31. 1996. at least
50 percent of the fleet on U.S. operations
specifications of a new entrant foreign
air carrier must comply with Stage 3
noise levels.

(4J After December 31. 1998. at least
75 percent of the fleet on U.S. operations
specifications of a new entrant foreign
air carrier must comply with Stage 3
noise levels.

(c) Calculations resulting in fractions
may be rounded to permit the continued
operation of the next whole number of
Stage 2 airplanes.

§ 91.869 Carry-forward compliance.

[a) Any operator that exceeds the
requirements of paragrapb (bJ of
§ 91.865 of this part on or before
Oecember 31, 1994, or on or before
December 3. 1996. may claim a credit
that may be applied at a subsequent
interim compliance date.

(b) Any operator that eliminates or
modifies more Stage 2 airplanes .
pursuant to § 91.865(bJ than required as
of December 31, 1994, or December 31,
1996, may count the number of
additional Stage 2 airplanes reduced as.
a credit toward-

(lJ The number of Stage 2 airplanes it
would otherwise be required to reduce
following a subsequent interim
compliance date specified in § 91.865[b);
or

(2J The number of Stage 3 airplanes it
would otherwise be reqllired to operate
in its fleet following a subsequent
interim compliance date to meet the
percentage requirements specified in
§ 91.865(d).
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§ 91.871 Waivers from Interim compliance
requirements.

(aJ Any U.S. operator or foreign air
carrier subject to the requirements of
§§ 91.865 or 91.867 o£.this subpart may
request a waiver from any individual
compliance requirement.

[b) Applications must be filed with the
Secretary of Transportation at least 120
days prior to the compliance date from
which the waiver is requested.

(e) Applicants must show that a grant
of waiver .would'be in the public
interest, and must include in its
application its plans and activities for
modifying its fleet, including evidence of
gr'od faith efforts to comply with the
requirements of § 91.865 or § 91.867. The
arplic8tion should contain all
information the applicant considers
relevant, including, as appropriate. the
following:

(1) The applicant's balance sheet'and
cash flow positions;

(2) The composition of the applicant's
current fleet; and

(3) The applicant's delivery position
with respect to new airplanes or noise
abatement e"quipmenl.

(d) Waivers will be granted only upon
a showing by the applicant that
compliance with .the requirements of
§§ 91.865 or 91.867 at a particular
interim compliance date is financially
onerous, physically impossible, or
technologically infeasible. or that it
would have an adverse effect on
competition or on service to small
communi ties.

(e) The conditions of any waiver
granted under this section shall be
determined by the circumstances
presented in the application. but in no
case may the tenn extend beyoDa the
next interim compliance date.

(f) A summary of any request for a
waiver under this section will be
published in the Federal Register, and
public comment will be invited. Unless
the Secretary finds that circumstances
require otherwise, the public comment
period will be at least 14 days.

§ 91.873 Waivers from final compliance.
(al A US. air carrier may apply for a

. waiver from the prohibition contained in
§ 91.853 for its remahiing Stage 2
airplanes, provided that, by July 1, 1999,
at least.85percent of the airplanes used
by the carrier to provide service to or
from an airport in the contiguous United
States will comply with the Stage 3
noise levels.

(b) An application for the waiver
described in paragraph (a) of this
section must be filed with the Secretary
of Transportation no later than January
1. 1999. Such application must include a
plan with firm orders for replacing or

modifying all airplanes to comply with
Stage 3 noise levels at the earliest
practicable time.

[c) To be eligible to apply for the
waiver.under this section, a new entrant
U.S. air carrier must initiate service no
later than January 1, 1999. and must
comply fully with all provisions of that
section.

(d) The Secretary may grant a waiver
under this section if the Secretary finds
that granting such waiver is in the public
interest. In making such a finding. the
Secretary shall include consideration of
the effect of granting such waiver on
competition in the air carrier industry
and the effect on smaU"community air
service. ond any other infonnation
submitted by the applicant that the
Secretary considers relevant.

(e) The term of any waiver granted
under this section shall be determined
by the circumstances presented in the
application, but in no case will the
waiver permit the operation of any
Stage 2 airplane covered by tbis
subchapter in the contiguous United
States after December ~1. 2003.

(f) A summary uf any request for a
waiver under this section will be
published in the federal Register, and
public comment will be invited. Unless
the secretary finds that circumstances
require otherwise, the public comment
period will be at least 14 days.

§ 91.875 Annual progress reports.

[a) Each operator subject to § 91.865
or § 91.867 of this chapter shan submit
an annual report to the FAA, Office of
Environment and Energy, on the
progress it 'has made toward complying
with the requirements of that section.
Such reports shall 'be submitted no later
than 45.days after the end of 8 calendar
year. All progress reports must provide
the information through the end of the
calendar year, be certified by the carrier
as true and complete (under penalty of
18 U.S,C. 1001), and include the
following information:

(1) The name and address of the
operator;

(2) The name. title, and telephone
number of the person' designated by the
operator to be responsible for ensuring
the accurat:y of.the information in the.
report;

(3) The operator's .progress during the
reporting period toward 'Compliance
with the requirements of § 9'1.863.
§ 91.865 or § 91.867. For airplanes on
U.S. operations specifications. each
operator shaH identify tbe airplanes by
type. model, series. and seria'! numher.

[i) Each Stage 2 airplane added or
removed from operation or U.S.
operations.specifications (grouped

separately by those airp·tanes acquired
with and without base level);

[iil Each Stage 2 airplane modified to
Stage 3 noise levels [identifying the
manufacturer and model of noise
abatement retrofit equipment;

(iii) Each Stage 3 airplane on U.S.
operations specifications as of the last
day of the reporting period; and

(iv) For each Stage 2 airplane
transferred or acquired, the name and
address of the recipient or transferor;
and. if base level was transferred. the
person to or from whom base level was
transferred or acquired pursuant 'to
Section 91.863 along with the effective
date of each base level transaction, and
the type of base level transferred or
acquired.

[b) Each operator subject to § 91.865
or § 91.867 of this chapter shall submit
an initial progress report ~overing the
period from January 1, 1990, through
December 31. 1991. and provide: .

(1~For each operator subject to
§ 91.865:

(i) The date used to establish its base
level pursuant to § 91.861(a): and

[ii) a list of those Stage 2 airplanes [by
type, model, series and serial number] in
its base level, including adjustments
made pursuant to § 91.861 after the date
its base level was established.

(2) For each U.S. operator:
(i) A plan to meet the compliance

schedules in § 91.665 or § 91.867 and the
final compliance date of § 1l1.853,
including the schedule for delivery of
replacement Stage 3 airplanes or the
installation of noise abatement retrofit
equipment; and

(ii) A separate list (by type, model,
series, and serial number) of those
airplanes included in the ·operator's base
level, pursuant to §1l1.661(a)(l) (i) and
(ii). under the categories "returned" or
"purchased." along with the date each
was added to its o·perations
specifications.

(c) Each operator subject to § 91.865
or § 91.867 of this chapter shall submit
subsequent annual progress reports
covering the calendar year preceding the
report and including any changes in the
information provided in pa.ragraphs (a)
and [b) of this section: .including the use
of any carry-forward credits pursuant to
§ 91.869.

(d) An operator may reques·t, in any
report, that specific planning.data be
considered proprietary.

(e) If an operator's actions during any
reporting period cause it to achieve
compliance with § 91.853. the .report
should include 8 statement to that effect.
Further progress reports are not required
unless there is any change in the
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information reported pursuant to
paragraph (a) of this section.

(f) For each U.S. operator subject to
§ 91.865. progress reports submitted for
calendar years 1994, 1996, and 1998,
shall also state how the operator
achieved compliance with the
requirements of that section. i.e.-

(1) By reducing the number of Slage 2
airplanes in its fleet to no more than the
maximum permitted percentage of its
base level under § 91.865[b), or

(2) By operating a fleet that consists of
at least the minimum required
percentage of Stage 3 airplanes under
§ 91.865(d).

Issued in Washington. DC on September 19,
1991.

James B. Busey,
Administrator.
IFR Doc. 91-22950 Filed 9--24--91; 8:45 am}
8lWNG CODE "91~13-M

DEPARTMENT OF TRANSPORTATION

14 CFR Part 161

(Docket No. 264321

RIN 2120-AD98

Notice and Approval of Airport Noise
and Access Restrictions

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This final rule establishes a
program for reviewing airport noise and
access restrictions on the operations of
Stage 2 and Stage 3 aircraft. This rule is
in response to specific provisions in the
Airport Noise and Capacity Act of 1990
and is 8 major element of the national
aviation noise policy required by that
statute.
EFFECTIVE DATE: September 25, 1991.
FOR FURTHER INFORMATION CONTACT:
John M. Rodgers, Office of Aviation
Policy and Plans, Federal Aviation
Administration, 800 Independence
Avenue SW., Waahington, DC 20591;
telephone (202) 267-3274.
SUPPLEMENTARY INFORMATION:

Background

On February 25, 1991, the FAA issued
Notice of Proposed Rulemaking (NPRM)
91-8 (56 FR 6644, February 28, 1991).
Notice No. 91-8 was developed in
response to Public Law 101-508, entitled
Airport Noise and Capacity Act of 1990
r'the Act"), which was enacted
November 5, 1990. Section 9304 of the
Act directs the Secretary of
Transportation to develop a national
program to review proposed airport

noise and access restrictions on the
operations of Stage 2 and Stage 3
aircraft.

In addition to soliciting written
comments, the FAA held three public
meetings pertaining to FAA rulemaking
to implement provisions of the Act. The
meetings were held on March 5 and 6 in
Wasbington, DC (Alexandria, VA);
March 11 and 12 in Chicago, lL; and
March 14 and 15 in SeaUle, WA.

Discussion of Comments

General

More than 400 individuals and
organizations submitted comments on
the proposal. Many organizations
submitted multiple comments.
Comments were submitted by airport
operators. airport associations. air
carriers, air carrier associations. aircraft
operators. aircraft operator and pilot
associations, environmental groups and
community civic organizations.
businesses and business organizations,
and aircraft manufacturers.

Identification of commenters varies in
each discussion according to the
diversity of opinions within a group of
commenters. That is. where groups or
classes of commenters reflect very
similar views, such as airport operators
or noise groups, further identification
other than class is not provided.
However, where greater divergence of
opinion occurs within a class of
commenters, greater specificity in
identification of commenters is given.

A discussion of the issues addressed
by the commenters follows.

Major Issues

A review of comments on the
proposed rule revealed seven general
issues that influence the approach to the
requirements for notice, analysis. and
review of noise and access restrictions
embodied in the rule. Because of the
pervasive impact of these topics. a
separate discussion of comments is
provided below on each of the general
issues. After these general issues are
reviewed. a discussion of comments is
provided by rule subpart that also
references, as appropriate, issues
contained in the discussion of general
issues.

Total Versus Partiol Approvol!
Disapproval ofProposed Restrictions on
Stage 3 Aircroft, and Approval!
Disapproval af Proposed Stoge 3
Alternative Restrictions

Notice No. 91-8 proposed FAA
approval of restrictions in whole only.
but the preamble requested comments
on approval of alternative proposals
submitted (with order of preference

indicated) with the applicant's primary
proposal.

Comments: This issue generated
relatively little comment, but comments
generally support issuing partial
approval of proposed restrictions and
permitting the airport operator to submit
alternative restrictions. Supporters of
partial approvals include a major airport
operator, the operator of a smaller
commercial service airport, ·and a group
of co'mmunities affected by noise at a
large hub airport. Another airport
operator specifically endorsed a final
rule that would permit the airport
operator to specify alternatives.

Response: After FAA consideration of
these comments. the rule is revised to
permit airport operator submission of an
application with alternative restrictions
for approval The rule also provides for
FAA approval of restrictions in whole or
in part. [n the case of a partial approval,
as with other approvals, the airport
operator would decide whether to
implement the restriction as approved
by the FAA. The airport operator would·
have the discretion to correct those
aspects of its restriction that the FAA
disapproved under the rule and 10
submit a new application. The process
for partial approval and for airport
operator requests for approval of
alternative restrictions is discussed in
connection with subpart 0 below.

These changes to the final rule are
intended to provide additional flexibility
to the airport operator and to the FAA.
The FAA considers this flexibility to be
consistent with the purpose of the Act
to assure that a proper balance has been
struck between local needs and the
needs of commerce and the national air
transportation system.

Under tbe final rule, the Administrator
will be able to approve part or most of
an access restriction plan and permit
some relief to airport neighbors even
though other elements of the plan may
be inconsistent with the Act or·
otherwise impermissible. Under the
proposed rule. the Administrator would
have been obligated to reject a proposed
local restriction on Stage 3 aircraft in its
entirety even if only a minor feature was
unacceptable. Such a disapproval. in
some cases, would have needlessly
deprived airport neighbors of some of
the benefits of the proposed restriction
that may be obtained by partial
implementation of the proposal.

The ability of the FAA to approve
portions of a proposal will also relieve
the airport of the need to start the 180
day review period again. with a new
proposal incorporating the approvable
elements of a previously disapproved
proposal. Similarly. allowing submission
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of alternative restriction proposals may
eliminate the need to renew the
proposal application process following
disapproval. In this regard, airport
operators are encourged to take the
initiative by proposing alternative
measures, including.partial
implementation of any proposal, with
order of preference indicated lor
consideration in their application. An
applicant proposing partial approval
should also indicate any priorities as to
portions of the proposal. Alternative
measures and, to the extent possible,
partial implementation, should be
separately addressed in the notice and
analysis p,ovided under § 161.303[c).
Proposed restrictions and alternatives
will be considered individually, in order
of preference, on their merits. The fact
that an airport operator has proposed
alternatives will not affect the review
and evaluation of the airport operator's
preferred alternative.

Local Stage 2 Restrictions: Accelerated
Phoseout of Stoge 2 Aircraft

Given the companion part 91·
. rulemaking implementing a national
program to 'Phase out the operation of
Stage 2 aircraft, the NPRM preamble
stated that only in exceptional
circumstances would ·airports be
expected to phase out operations by
Stage 2 aircraft in advance of the
national program. For those airports that
proposed phaseouts, the agency
required, at B minimum, a public notice
end analysis that highlighted the net
benefits of the pheseout. The preamble
also stressed the importance for airport
operators to demonstrate that the local
restriction was not discriminatory and
would not con·stitute an undue burden
on interstate commerce, or an undue
burden on the national aviation system.

Comments: A wide spectrum of
aircraft operators (including air carriers,
foreign carriers, charter Qperators and
general aviation operators), their trade
associations (National Air Carrier
Association (NACA), National Business
Aircraft Association (NBAA], and
International Air Transportation
Association'lIATA)), airline pllots, and
an aircraft manufacturer object to the
proposed rule treatment of this issue.
They urge that the rule prohibit
accelerated local phaseout of Slage 2
aircraft. Among the reasons presented is
the argumenllhat the Act distinguishes
between airport operator "restrictions
on Stage 2 operations and a phaseout."
Cargo carriers, ·such 8S Burlington Air
Express and Airborne Ex.press, state
that this position is necessary for an
effective national noisepoHcy. Other
cargo carriers argue that the Act
preempts all local Stage 2 restrictions.

Some scheduled carriers, including
America West and United, express
serious concern regarding the impact of
local phaseouts, although these oarriers
did not suggest that the rule expressly
preempt accelerated phaseout. Other
carriers and the Air Transport
Association of America (ATA) maintain
that the rule must expressly preempt
restrictions that would interfere with the
ntional program, and 8 few carriers also
ergue that the Act preempts aU local
Stage 2 restrictions.

A charter airline asserts that the small
number of "national charter aircraft
companies" operate mainly Stage 2
aircraft, and they will be seriously
affected by accelerated local phaseouts.

In contrast, airport operators
(including Raleigh-Durham, Phoenix,
and Oakland], local communities
(including Bedford, Concord, Lexington,
and Lincoln, MA), and citizens' groups
(including National Organization to
Insure a Sound-controHed_Environment
(NOISE), Citizens for Abatement of
Aircraft Noise (CAAN), and Safe Air for
the Environment (SAFE)) urge that the
final rule clarify that accelerated local
phaseout of Stage 2 aircraft is permitted.
The airport trade associations, the
Suburban O'Hare Commission, and
several communities in California are
especially critical of language in the
NPRMsuggesting that the FAA would
view accelerated phaseout as needed
only in exceptional circumstances.
Another government entity argues that a
Federalism Impact Study is necessary
for a determination on this issue.

Even the key Chairmen of the House
Senate Conference Committee that
drafted the Act differ as to whether .the
Act preempts phaseouts of operations
by Stage 2 aircraft different in kind from
the nation~l phaseout. Chairman Ford
comments that local phaseouts are
preempted, while Chainnan Oberstar
states that airport operators·have the
unrestricted ability to impose local
phaseouts.

Response: This fmal regulation is not
the appropriate vehicle to make a
determination whether, or to what
extent, the Act, or the Federal transition
schedule itself, forecloses local adoption
of accelerated phaseouts. However,

. strong public policy and legal concerns
militate against the adoption of any
local phaseouts.

First, the Act in no way.gt8nts airport
operators any authority·they did not
have prior to the Act. Under section
9304(h), 49 U.S.C. App. 2351[h),
preexisting legollimitations on airport
operators' authority are not affected
except as required by applying the terms
of section 9304. The courts have

consistently recognized FAA's legal
authority to challenge airport noise ·and
access restrictions that are
discriminatory, unreasonable, or impose
an undue burden on interstate
commerce. This authority is.expressly
preserved and recognized by the Act.

Second. the FAA has serious concerns
that local·restrictions accelerating the
phaseout of Stage 2 aircraft may impose
an undue burden on commerce and on
the national aviation system. The Act
envisions an orderly, equitable national
system for removing Stage 2 airplanes.
Accelerated local phaseouts can
seriously affect carriers' scheduling and
increase their costs, ultimately
undermining both the national program
and the efficiency of the national
aviation system. The FAA is concerned
that the individual impacts of piecemeal
local restrictions compound
geometrically when local restrictions afe
considerad at increa·sing numbers of key
airports in the national system, such as
those in New York, Chicago, and Los
Angeles. While the harmful economic
effects may be less obvious in any
particular area of the country, they
could have a cumultive affect,
increasing the carriers' system costs.
The·FAA concludes that restraint on the
part of airport operators is essential if.
the national phaseout program for an
entire generation of Stage·2 aircraft
throughout the national airport system is
to be carried out effectively.

Third, any local accelerated phaseout
could stand 8S 'an obstacle to the
accomplishment of the uniform, orderly
transition schedule mandated by the
Act For individual carriers, a piecemeal
approach'in which each airport selects
its own phaseout dates could be
di"sastrous. It could render orderly fleet
management virtually impossible-with
respect to route adjustments, equipment
substitutions, hushkit 8-cquisition, ana
the purchase of Stage 3 aircraft.

Fourth. actions imposing local
accelerated phaseouts may induce ,other
airports to'adopt similar or even more
stringent local restrictions. On a
national basis, there is little that can be
done in the near term to change .the
overall composition of the U.S. neet by
the year 1995. The backlog of orders for
Stage 3 aircraft already extends at least
until then. A carrier deciding today to
convert to an all Stage 3 neet would find
it impossible to do·so in the ,near-term.
Thus,'ifmajor airports enact regulations
expanding the prohibition on operations
by Stage 2 aircraft, other airports have a
difficult choice. They can either accept
the additional noise tha't ,the other
airports may export to them or react to
these increased noise pressures by



Federal Register / Vol. 56. No. 186/ Wednesday, September 25, 1991 / Rules and Regulations 48663
••

enacting their own noise restrictions
which would compound the thr.eat to the
national airport system. The adverse
consequences of such an escalating
noise control competition upon the
nation818v~ationsystem. the air carrier
industry. and public access to air
transpQrtation are dear and
unacceptable.

Wholly apart from the question of the
direct impact of the Act and the Federal
phaseotitachedule on local authority,
theF~would carefully scrutinize any
accelerated localSiage 2 phaseout, and
any other restriction that comes to Hs
attention. Airport operatoI'5, following
review of the clear national scope of the
pheseout mandated by the FAA. must
thoroughly consider the effect of any
localSt"1le 2 phaseout on commerce and
the national aviation system.

The FAA anticipates that the airport
operator will "give particular attention to
the Congressional mandate for 8 unified
and consistent national phaseout
process and to the ,potential harm to air
carriers and the national aviation
system of a series of individual airport
phaseout requirements. 'nle FAA stands
ready to exercise its full authority to
take whatever action is necessary to
alleviate any excessive burden on
cQmmerce that might result from the
implementation ofan accelerated local
Stage 2 phaseoul

Applicability ofdle RulelDefinitiOll of .
Noise and Access

The dermiOOns of "noise" and
"access," and the description of rule
applicability, influence both the scope
and .coverage of the entire rule.
Procedures and requirements stipulated
in the rule should reflect the nalure of
restrictions subject to the rule.

The proposed rule defined "noise"
and "access" restricti.ons 88 restriotions
on noise and access that affect the
operation of Slage 2or Stage 3 aircraft
An illustrative list of restrictions based
on language of the Act and statutory
exceptions were contailled in the
proposed rule. This illustrative list of
restrictions includes limits on single
event or cumulative noise. noise budgets
or allocations, direct and indirect limits
on operations, limits on hourly
operations, airport use charges that
directly or indirectly control noise. and
any olber limit that controls ooise.
However. peak-period pricing programs.
when the objective was to align the
number of Bil'Cl'aft operations with
airport capacity~ and noise abatement
operational procedures were generally
excluded from provisions of the
proposed rule.

Definitions -contained in the proposed
role were developed from the language
and direction of the Act.

The followlM questions were ,posed in
the Notice No. 91-ti and relat~ to
applicahility and the definition of
restrictions:

Is the proposed definition of "noise"
and "access" restrictions too broad? If
so. how should it be revised? Should en
access restriction that is unrelated to
noise be subject to the regulation? If not.
how should the FAA reasonably
distinguish whethe~ a restriction is
related to noise? Is there a risk that
restrictions nominally adopted for other
purposes will actually be used to.
circwnvent the requirements for noise
restrictions? Should a restriction or
airport use charge that has an indirect
effect of controlling noise be subject to
this regulation?

Comments: Many comments were
received on the definition of~'noise"and
"access" restrictions and on questions
pertaining to tbe definition posed in the
NPRM. There was no consensus on the
proposed definitions or on answers to
the questions posed in Notice No. 91-8.

Responses from airport operators.
environmental groups, and private

. citizens indicate that the pr.eposed
definitions are too broad, especially
with respect to "8GCeSS- restrictions.
Specific .suggestions were made t.e limit
applicability. Adam. County
Coordinating Committee, Raleigh
Durham Airport Authorily, the City of
Redlands, and the City of Tempe (in a
joint submission) advocated limiting the
term Mrestrictionti to one that would
regulate the number of aircraft or
aircraft operations and discriminate
among aircraftoperations based upon
noise produced by the operation.
Another commenter -suggest.s that noise
and .access restrictions be.limited to
those that include a restriction on
operations of Stage 2 or Stage 3 airoraft.'
Other ,commenters. including the Airport
Operators Councillnternalional (AOCI)
and the American Association of
Airpo<l Executives (MAE). maintain
that the intent ofthe Act is to limit
consideration·of access restrictions to
those where the primary effect and
pUrpose is to r.educe noise. These
commenters recommend that af;cess
restrictions be excluded if they reflect
limits imposed by the physical
characteristics of facilities. such as
runways and terminal buildings. Many
respondents, including the Citizens
League for Airport Safety and Sarenity
(CLASS), object to the inclusion d
airport use charges that have tbe direct
or indirect effect of conkoUing airport
noise. Comments submitted by airport

operators universally agree with the
propQsed exdusion of noise abatement
operational restridions such as
preferred runway usage.

Comments from aircraft operators,
individual.businesses that rely on air
cargo :shipments. and the Ch.icago
Association of Commerce and Industry
either affirm the proposed definitions or
advocate more inclusive definitions.
Several oommenters advocate
applicability of the rule to all access
restrictiuns, without regard to whether
they directly or indirectly relate to
noise. The Air Line Pilots Association
(ALPA) suggests that the rule apply to
any access restriction that is unrelated
to physical obstacle•. Airborne Express
proposes adding restrictions that have
either the direct or indirect effect of
controUing access to the illustrative list
of restrictions presented in the proposed
rule. Many commenters agree with the
proposed inclusion of restrictions that
have the indirect effect of controlling
noise. Several commenters. such a8

Florida West Airlines. provide example!l
of restTictions contained in differenl
types of documents such as leases.
environmental assessments. and
government ordinances. They argue thfH
these situations represent either a
deliberate attempt to covertly impose
noise restrictions on aircraft ope.fl:llions
or a de facto restriction. Several
cornmenters propose inclusion of nuise
abatement operational procedur.es or to
subject such operati.enal procedures 10 a
safety review. Aircraft operators and
allied groups, such as the Regional
Airline Associalion (RAA) and ATA.
argue that the proposed rule be changed
to encompass peak-period ,pricing plans.

Response: The definitions of "noise"
and "access" restrictions and the
applicability of the proposed rule were
primarily based on language of the Act.
Subsecti"" 9304{a) of the Act requires
the establishment of a "national
program for reviewing noise and aCGess
restrictions on .operations of Stage 2 and
Stage 11 aircraft:' Clearly, the Act
x:equiTes the review of both noise and
access restriction•.ln paragraph (b) of
section 9304. the Act addresses
restrktions on Stage 3 aircraft . .
operations subject to review. Again, the
Act explicitly references both noise aod
access ·restrictions and the paragraph
provides an illustrative.. but not
exclusive, Ust of types 'Of covered
restrictions. The descriptive phrases "0

limit, direct or indirect, on the total
number.of Stage 3 aircraft operations"
and ''''sny other limit on Stage 3 air.crafr~

are included in tbe illustrative list. The
Act. therefore. contemplates a broad
review of restrictions including those
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that have.an indirect effect on airport
noise. The Act is silent on the types of
noise and access restrictions.on Stage 2
aircraft operations that Bre subject to
notice and analysis requirements.

The definitions included in the
proposed list were developed from the
language of the Act. The proposed rule
includes the several spacific kinds of
Stage 3 restrictions listed in the Act. The
definition of "noise" and "access"
restrictions in the proposed rule also
extended coverage to similar types of
restrictions on Stage Zaircraft
operations. Because certain types of
airport use charges have the effect of
limiting aircraft operations and
controlling airport noise. and because
the Act contemplates 8 broad review of
such restrictions, the proposed rule
makes such charges subject to the rule.
The proposed rule. however. exempted
both peak-period pricing plans and
noise abatement operational procedures.
Peak-period charges, which align the
number of aircraft operations with
airport capacity. generally ar.e not
expected to change the cumulative noise
exposure of an Brea (because they do
not control noise). only the timing of
operations. The expected purpose of
such programs is to increase the
efficient use of existing airport capacity
and to provide financial resources to
.build additional capacity. Most noise
abatement operational procedures were
exempted because they Bre not expected
to limit the total number or hours of
aircraft operations. Further. such
procedures must comply with other
parts of the Federal Aviation
Regulations that regulate flight safety.
Most importantly, noise abatement
operational procedures. like other
operational matters. remain the ultimate
responsibility of the FAA.

No compelling argument or evidence
was presented by commenters that the
intent of the Act was to include or
exclude types of "noise" or "access"
restrictions other than those defined in
the proposed rule. For this reason. the
rule incorporates the defmitlons of
"noise" and "access" restrictions of the
proposed rule with only one revision.
Upon reviewing the comments, it was
apparent that the rule's definition of
restrictions needed to clarify that
restrictions include-but are not limited
to--provisions contained in documents,
such as ordinances and leases. that limit
or control noise and access. Section
161.5 has been revised to include that
r.hange.

Treatment afStage 2 Aircraft Weighing
Less Than 75.000 Pounds

The proposed rule treats all Stage 2
aircraft covered under 14 CFR part 36

noise criteria in a similar fashion.
making no distinction based on a 75.000
pound weight criterion. Subpart C
proposed to require airport operators to
provide notice and consider comments
on any proposed restriction with respect
to Stage 2 aircraft. regardless of weight.
but would not require FAA approval of
the restriction. The preamble of the
NPRM cites an FAA ·draft report, "Study
of the Application of Notice and
Analysis Requirements to Operating!
Noise!Access Restrictions on Subsonic
Jets Under 75,000 Pounds." required by
section 9305 of the Act. that supported
this position. The FAA study points out
that, under the Act's language. to
exclude restrictions on these aircraft
could have the effect of eannarking
them for restrictions. and that nothing in
the study's analysis suggests that it
would be sppropriate to give these
aircraft less protection than heavier
~rcraft against local restrictions. The
proposed rule solicited public comments
on the question: Should Stage·2 aircraft
weighing less than 75,000 pounds be
treated differently from Stage 2 aircraft
weighing more than 75,000 pounds?

Comments: The NBAA proposed that
restrictions on Stage 2 aircraft weighing
less than 75,000 pounds be subject to
FAA approval using the same criteria as
for proposed restrictions on Stage 3
aircraft. Comments from aircraft
manufacturers and operators tend to
support the NBAA arguments. The
Gulfstream Aerospace Corporation
supports the basic NBAA position.
noting that the combination of high
thrust-to-weight ratio, coupled with low
wing loading snd simplified high-lift
systems, permit these aircraft to
implement aggressive noise abatement
procedures in complete safety. These
comments include a graphic noise
comparison of three Stage 2 business
jets with four Stage 3 air carrier aircraft.
The NBAA also proposes that FAA
consider, as a minimum, providing in
subpart C that no restriction on
operations of Stage 2 aircraft weighing
less than 75,000 pounds may be·imposed
without a separate analysis of costs,
benefits. and alternatives for such
aircraft.

The Midway Airport Tenants
Association ask that Stage 2 aircraft
under- 75,000 pounds meeting the Stage 3
criteria of part 36. appendix aC, for
aircraft over 75,000 pounds remain
exempt from the imposition of any new
policy. Premier Jets opposes any further
limitations constraining operation of its·
Lear Model 24 or 25 jets that are under
75.000 pounds maximum takeoff weight.
Premier Jets commen(s that these
aircraft are used for many emergency

situations where people or equipment
must be transported on very short .
notice, such as transporting organs for
transplant patients and medical
evacuation flights.

Responses from airport operators.
environmental groups. and private
citizens generally support the treatment.
of light Stage 2 aircraft as proposed. The
AOCland the AAAE note that at some
airports these will be the noisiest
aircraft that operate. and that at many
other airports these aircraft may also
significantly contribute to the noise
pIoblem. These two groups also claim it
is important that airpor.ts be permitted
to restrict for noise reasons the
operations of the full range of aircraft.
including those that carry few
passengers, to increase efficiency of the
national and local air transportation
systems. as well as for provision of
significant noise relief.

The Massachusetts towns of Bedford.
Concord, Lexington. and Lincoln, in a
joint response. comment that it is
essential that the FAA retain this
provision in the final regulation, pnd
quote an FAA statement, "Aircraft noise
heard on the ground is the result of
complex factors in the design and
operation of· • • aircraft. and weight
alone cannot be used to determine noise
produced."

The City of Grapevine. Texas,
comments that a National Noise Policy
should include sl1 aircraft, regardless of
weight. An exclusion of aircraft :
weighing less than 75,000 pounds would
be without logic. the commenter argues,
because all aircraft produce noise. They
further suggest that exclusion of some
aircraft based on weight would probably
be insupportable by any scientific data,

The Massachusetts Port Authority
comments that appendix C of 14 CFR
part 36 establishes different noise limits
for the different stage designations for
aircraft both at weights above 75,000
pounds and for weights below 75.000
pounds precisely because of differences
in the noise levels produced by such
aircraft relative to other aircraft.

Palm Beach County, Florida.
comments that. despite smaller jet
aircraft's ability to use noise abatement
procedures unavailable to heavier
aircraft. its experience indicates tbat
these aircraft operators are often less
diligent about using noise abatement
procedures. They also note that citizens
often complain about specific noise
.events caused by general aviation jets.

Response: The FAA has considered
several options for resolving this issue.
The first option would be to retain the
rule as presented in the proposed rule.
This position is widely supported among
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commenters. The option takes into
consideration that, at 'SOme airports with
low levels of "ambient noise ana few 01'

no airline l!ights. omall Stl\ge 2 aircraft
may be the dominant souroe of noise.
Compared to other options.·this option
would result in an intermediat-e Dumber.
of local access restrictions fur aircraft
under 75,000 pounds. All new lighl
turbine powered aircrafl being produced
today ere Stage 3 airaaf~ and
retirement/attrition is reducing the
number of olderStage 2 tight ain:raft
that are in Bef'Vice. This option.
however. would inhibit business and
commercial flights at general aviation
facilities that predominately serve
aircraft in this category.

The FAA predicts that this option, if
adopted, ""uld encourage local
restrictions. Such les.trictions could
necessitate the retrofitting or lwsh
killiog of up to 960 ..iraaft at a cost of
up 10 S2 million per aircraft This
represents a quarter of the total fleet of
turbojet aircraft weighins less than
75,000 pounds ia the United States.

The secood option would include
Stage 2 aircraft under 15.000 poUnds in
the regulatory provisions applicable 10
Stage 3 aircraft {subpart D of the rule]
for pt'ocessing proposed restrictions; and
thereby requiring FAA approvaL This is
supported by NBAA and the Midway
Airport Tenants Association. It also
reflects the faclthat many small Stage 2
aircraft make less noise than some
larger Stage 2 air carner aircraft. This
option would require FAA approval of
local restrictions on small jets used
primarily by the business community.lt
would be consistent with treatment of
Stage 2 ail'Cl'aIt in part 91. Conversely,
this option would impose a heavy
regulatory burden on those small local
airports where busmess jets are the
primary source of noise. It also would
create a precedent of noUreating all
Stage 2 aircraft the same.

The third option would be 10 find the
Act inapplicable to Stage 2 aircraft
weighing less than 75.000 pounds. thus
allowing imposition of local restrictions
on these aircraft wilhout the regulatory
requirements or safeguards created by
the Act. This would be consistent with
the discretion provided the Secretary in
section 9305 of the Act. and it is
addressed jn the NPRM and the FAA
preliminary study. This option would
reduce the burden of part 161 on airports
desiring to restrict operations of small
Stage 2 aircraf~ permitting rapid
response to local conditions.
Conversely, it could generate the highest
number of local airport access
limitations and lhe greatest
inconveqience for smaller jet aircraft.

The fourth option would be 10 treat
Siage 2 aircrafl.a Stage 3 aircraft ORIy
at large airportalas defined by nwnber

. of ,"""ual operations]. This option
recognizes that pen:eptiOO5 of aircraft
noise' Jevels are dependen.. upon
ambienl background noise; operation of
Stage 2 .urcraftall_ airports might
be less objectionable. Defining large
airports for this purpose woala be
difficult. aDd use of BOrne distinction
based on airport size could result in
anegations of di.crimioation and
preferential treatment by both air
auriers and airpOrt neighbors. It also
could .result in sending more non-air
carrier aircraflto large airports.

The ruth option would alIDw
determinations regardin& treatment of
light Stage 2 aircraft <on a case-by-case
basis. This option is similar to the St88e
3 restriction-a.pproval process. except
some airport operators may be
exempted from the approval process
entirely. This has the further
disadvantage'of requiring Ibe FAA to
develop criteria to determine which
airports would be required to use the
Stage 3 approval process for .mall Stage
2 aircraft.

The sixth. option would be revision of
the required analyses in subpart C.
§ 161.205, '1<> require airport operators to
include in the required analysis separate
detail on costs and benefits of a
proposed restriction on Stage :? ail'Craft
under 75,000 pounds, if such aircraft are
operated althe airport. Such action
would reflect the specific focus of Ibe
Act in section 9305 on restrictions on
'Stage Z aircraft weighing less than
75.000 pounds. In addition, the FAA
anticipates that B comprehensive
analysis of a proposed restriction would
typically examine the proposal's impact
on each class of aviation user a-t the
airport that may be affected by the
restriction. This detailed consideration
of impacts should create a more
appropriate restriction. H a separate
analysis did indicate thai light Stage Z
aircraft do not significantly contribute to
airport noise. the additional analysis
may permit the airport operator to
afford relief to light Stage 2.airaaft

The final option would be to permit
restrictions on Stage 2 aircraft under
75.000 pounds based on absolute noise
levels compared to the noisiest Stage 3
aircraft at an airport. However. stage
categorization of air-craIt has historically
been defined in terms of aircraft noise
levels and weight capacities. The noise
level related to lIjJpr08ch, takeoft 'and
sideline noise parameters is perceived
differently depending on· the
environment in which the noise occurs.
This option could be viewed as arbitrary

and relatively inetreCtive by both
affected aira.aft operators and airport
area residents.

The final FAA report. "SllIdy of lbe
Application of Notice and Analysis
Requirements tiJ Operating ,Nobel
Access Restrictions on Sub9Gl1ic Jets
Under 75,000 POlJDds." concluded, after
careful.consideratiao of the various
issues irrvollied and the comments
received from the public. thai section
9304, as it pertains to Stage Z ain:raf~

provides -protection tv all segments of
avialillD and to the general public. The
stady .,)so funnd that all these interests
would be better sel'ft!<! if the analyses of
lbe impads of \be proposed restriction
on Stage 2. aircraft at an airport also
include s.eparate delail on the costs and
benefits of the proposed restrielion with
respect 10 the "I'eralions of Stage 2
aircraft weighins less than 75.000
POund5~

After extensive consideration of the
above op.tipns, romments. and the FAA
finai report, the FAA bas determined
tha t res tricti{)DS on the operation of all
Stage 2 ain:raft shoold be treated under
subpart C. with the requirement that the
analysis pJ'OYide .specific detail on the
benefits and costs of the restriction with
respect to Stage 2 aircraft weighing less
thao 75.000 pounds.

Burden ofNotice ond Analysis
Requirements

Consistent with lhe Ac~ the proposed
rule would require notice and anal}'sis
of proposed restrictions on aircraft
operations. Atissue is the level of
burden imposed by the notice and
analytical requirements; did the
proposed rule strike an appropriate
balance between infmmrn,g interested
parties of the details necessary 10
adeQ.uately evaluate a proposed
restriction and the ,burden on the
applicant to provide notice and produce
such analysis?

The pfoposed requirements fOf notice
were essentially the same foe
restrictions 'On Stage 2 and Stage 3
air.craft operations. They included
publication in a newspaper )\'ith
national circulation; in an areawide
newspaper of general circulation,; and in
aviation trade publications. The airport
operator would be required to notify. in
writing, aircraft operators serving the'
airport; those interested in secvrng the
airport; the FAA; and each Federal.
state, .and local agency with land·use
control jurisdiction or facilities within
the noise study area. The notice was
required to include 8 description of the
restriction. discussion of the need for the
restri.ction. identification of aircraft
expected to be affected•.and an amd)'sis
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of the proposed restriction 'or
announcement of the availability· of the
-analysis.

Proposed analytical requirements for
restrictions on the operation of Stage 2
aircraft were less stringent than those
16r Stage 3 aircraft. Proposed,
restrictions on Stage 2 aircraft
operations were to be analyzed with
respect to requirements-set forth in the
statute: (1) Costs and benefits of the
restrictions; (2) alternative options
considered; and (3) comparative costs
and benefits of imposing nonairtraft
alternatives. The proposed rule required
the use of accepted noise measurement
systems and economic methodology in
preparing the analysis. It did not specify
detailed. required analytical
components, but rather referenced the
suggested analysis for subpart D
(restrictions on Stage 3 operations) as
helpful guidance regarding analytical
elements..Analytical requirements for
proposed Stage 3 restrictions were more
prescriptive, requiring that applicants
submit specific information and
recommending other types of analysis
that might be considered adequate·
evidence of fulfillment of the six
statutory cOflditions for approval.

A number of questions were posed in
the NPRM about the notice and analysis
requirements. They included whether
detailed analysis requirements for
restrictions on Stage 2 aircraft
operations, similar to those proposed for
stage 3 aircraft operations, should be
specified in the rule: whether all
applicants should be required to
consider a specific list of costs and
benefits in the analysis of proposed
restrictions on Stage 3:aircraft
operations; and whether the proposed
analysis requirements were appropriate.
Commenters addressed these questions
and the general issue of burden of notice
and analysis requirements.

Comments: Comments from air
carriers generally support the notice
requirements or recommend stricter
requirements. and airport comments
typically maintain that the requirements
are too costly and burdensome. Many
airports comment that the proposed
notice requirements far exceed the
requirements of the statute. The Port
Authority of New York and New Jersey
recommends no direct notice. arguing
that it is too costly and difficult to know
specifically who should be notified.
They state that identifying all agencies
in the 65 Ldn would be impossible and
that the Act requires only publication
notice. A number of airports and towns
from Massachusetts comment that
requirements are burdensome and that
airports should instead be allowed to

follow their .normallocal notice
procedures and let FAA take more
responsibility for national notice.
Several airports comment that the rule
should ailow airports to provide notice
as required under $tate or local laws
rather than specifying notice in the rule.

The City of Long Beath. California,
and AAAE{ADCl believe direct riotice
is too burdensome, especially for
general aviation. and that notice ·should
be provided solely through publication,
The NBAA sunports direct notice, but
believes that direct notice requirements
alone are not adequate to reach general
aviation users and tha:! notice should
also be served lin the NBAA and other
trade associations for members who
operate infrequent itineraries.

SAFE believes publication alone is
not adequate and that direct notice is
necessary. Carriers generally support
the proposed notice requirements, and
Federal Express and Airborne Express
recommend that notice be given.directly
to the office of the President of each
aircraft operator serving the airport.

While not an aircraft operator.
Gulfstream Aerospace Corporation
would like to receive notice of
restrictions as they affect Gulfstream~
manufactured aircraft. Northwest
Airlines comments that all aircraft
operators serving an airport should'
rec'eive notice. not just those expected to
,be affec'ted by the restriction, since
equipment type is frequently changed.

With regard to notice requirements for
agreements; CLASS and the City of Long
Beach. California, believe that direct
notice for agreements should be deleted,
A number of airports believe 'that
parties to agreements will have already
received notice and no more than
publication is required for potential new
entrants. because new entrants with
serious interest in the aifport would
have already contacted them. ~eve·ral
Massachusetts municipalities state that
there should be only limited Information
required in a notice of an agreement. as
an operator can contact airports for
more information. The ALPA. on the
other hand. believes that the notice
requ\rements for agreements and
restrictions on Stage 2 aircraft
operations are reasonable and
necessary.

A number of organizations, such as
the Air Freight Association. Airborne
Express. Florida West Airlines.
McDonnell Douglas, and the Aerospace
Industries Association (AlA) .
recommend that the FAA provide notice
of. Stage 2 restrictions in the Federal
Register. as is required for Stage 3
restrictions..

Response: The notice requirements for
agreements and restrictions have been
modified as a result of the comments..
The requirement for notice publication
in a newspaper with national circulation
and in av.iation trade publications has
been deleted, The cost of these '
requirements could Je as much as·
$W,OOO, which is burdensome, especially
for smaller airports. By eliminating the
requirement for published notice in a
national drcula1ion newspaper. the cost
of public,notice is reduced.

In place' of broader applicant
published nolice, FAA will provide
national notice by publishing a brief
announcement of proposed .restrictions
on Stage 2 aircraft operations in the
Federal Register, (The rule retains the
more comprehensive FAA notice in the
Federal Register for proposed
restrictions on Stage 3 aircraft
operations.) This proce·ss should ensure
wide notice to all interested parties. In
~dd.ition. airports will be required to.
post a notice of tht;! proposed restriction
or agreement in the airport in a
prominent location accessible to airport
users and the public.

Requirements for direct notice are
retained because this.is the most..
effective method to ensure sufficient
notice. However, the rule more clearly
d~fines wiio is to be notified. For
example. the requirement to notify air
carriers has peen changed, The .
proposed rlIle required notice to aircraft
operators sen.:ing the airport and 
aircraft operators known to be
interested in serving the airport that
were expected to be affected by the
restrictions. The final rule continues the
requirement to notify po.tential new .
entrants that are known to be interested
in serving the airport. But ratb·er than
notify all of the operators serving the
airport. the rul~ requires notice to
aircraft operators providing regularly
scheduled passenger or cargo service.
operators of aircraft based at the
airport. and operators of aircraft known
to rQutinely provide nonscheduled
service to the airport that are expected
to be affected. .

Airport operators are still required to
publish notice in an areawide
newspaper of general circulation, but
the newspaper's circulation must cover
allland~use planning jurisdictions
included in the airport noise study area.
The requirement to directly notify
Federal. state and local agencies has
been limited to those with land-use
control jurisdiction within the airpor~

noise study area. such as the
Department of the Interior. The
requirement to notify all agencies with
facilities in the airport noise study area
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has been deleted. The only change to the
information. required in the notice is
that, for Stage 3 restrictions. the airport
operator must indicate any alternative
restrictions being considered aod
.ubmitted. The final-rule attempts to
minimize the notice requirements while
ensuring that all interested parties are
informed.

Comments: Comments on the ·burden
of analytical requirements for proposed
restrictions on Stage 2 aircraft"
operations were divided. with air
carriers and aircraft manufacturers
supporting more stringent analytical
requirements. and local airports and
noise groups contending that the
proposed analytical requirements were
burdensome and exceeded FAA's
.tatutory authority.

The Air Freight Association. Federal
Expre....Airhorne; ATA, McDonnell
Douglas, and Northwe.t Airline. all
generally agree tha t the· analysis
required for proposed restrictions on
Stage 2 aircraft operation••hould be the
same as that for resJrictions on Stage 3
aircraft operations to insure uniformity
across airports.. They maintain that
analysi. should be mandatory and
sufficiently detailed to insure that a
complete evaJuation of the restriction
has been conducted.

While stating that the requirements
. are reasonable and necessary, ALPA
wo~ld like to .e~ safety analysis of the
restriction, prior to the comment period,
as a precondition if the proposed
restriction affects fligQt procedures in
arty way and, if so, a showing of no
safety impact.

.The National Airport Watch Group
(NAWG); NOISE; the Port Authority of
New Y.ork and New Jersey; the City of
Long Beach, California; the tawns of
Bedford•. Lincoln. Lexington, and
Concord, Massachusetts; and the
Suburban O'Hare Commission comment
that the requirements for Stage 2
analysis are specified in the Act-FAA .
has no authority to impose any further
r::equirenients on airports. These
commentf~rs note that the proposed
analytical requirements will stymie local
attempts to restrict aircraft.

Response: The FAA considered four
opt~ons in responding to the concerns of
commenters. The first option would be
retention of existing analysis
requirements. There were several
advantages to this option. By restating
the statutory provisions, the final rule
text provid~s applicants with ~me
central source ,of infonnation on the
analysis requirements. By adding the
reqiJirement td use noise measurement
methodologie. specified in 14 CFR part
150, and accepted economic
methodology, an element of'

standardization would result; facilitating
review of the propo.al. hy hath the
public and air carriers. Finally, it is
important to note that the ,proposed
text's reference to the analysis
requirements for proposed restrictions
on Stage 3 aircraft operations as
suggesting useful ele,ments of an
adequate Stage 2 restriction analysis
was not a ·requirement, but rather a
source of information.

Conversely, the use of prescribed
noise measurement systems and
accepted economic methodology may be
burdensome for some selected
restrictions at some airports (probably
at smaller airports).

The second option conside~d.was

deletion of the requirement to use the
noise measurement systems co~sistent

with 14 CFR pilrt150.
While the perception of burden would

be reduced, and airport operators would
be allowed to utilize whatever noise '
measurement systems they deemed
appropriate to the airport, valuable
consistency in measurement across
airport. would be les.ened. It would
probably result in the public and.
particularly, air carriers having
con.iderable difficulty in effectively
analyzing the effect. of a propo.ed
restriction. .

A third option considered was
deletion of the reference, in Stage.2
analysis requirements, to th~ analysis
requirements for proposed. restrictions
on Stage 3 aircraft as providing useful
~nformation. Again, the perception of
burden would be reduced, but .oine
airports with little experience .iIi
analyzing operating restrictions may be
di.advantaged by deleting reference to'
information that may be useful ..

Finally. a fourth option con.idered
was to require mandatory ~nalY8is

similar to that far proposed restrictions
on Stage· 3 aircraft operations (subpart
D) for a propo.ed re.triction on Stage 2
aircraft operations. This option would
insure that proposed restrictions oil .
Stage 2 aircraft would receive a .
comprehensive evaluation that may,. in
some instances, cause airports to
reCOnsider the merits of ~e proposal.

Conversely~ m~ny noise groups and
airports would consider this 'option
onerous, and aJ1. intrus~ion on: the powers
of state and local governments. Airports·
indicate in their comments that they
con.ider the Act to give them complete'
authority to restrict Stage,~ ~perations
without Federal intervention.

The final rule retain. the analytical
requirements in the NPRM, except that
"the requirement" tha t analysis m'ust
reflect current airline industry practice
is deleted. As noted above,·for I;lirports
proposing to restrict the operations of .

'Stage 2 aircraft"weighing less than·
751000 pounds, aT separate analysis for
this class of aircraft must be conducted.

Comments: Regarding the analysis
requirements for proposed restrictions
of Stage 3'aircraft operations, airports
and noise groups again view the
analysis required for restrictions.on
Stage 3 operations 8S too burdensome
and beyond the .cope of the Act.
questioning how they would be able to
comply with the requirements.
Conversely, air carriers and aircraft
manufacturers favor more detailed,

: mandatory.analytical requirements to
ensure standardization and even
handedness..

The ATA comments that requisite
analysis content must be spelled out
precisely. The Air Freight Association
wants FAA to .explain in the preamble
how the analysis rela tes to answering
the six statutory conditions. ALPA
comments that, as with Stage 2, s.afety
analysis.should be a.precondition. to
notice, comment, and'approval.

The Chicago Association of
Commerce and Industry states that
beyond imrp.ediate financial impacts, the
analysis must include the negative effect
on travelers and shippers as needed air
service is lost. The benefit side of
analysis i. highly .u.ceptible to .
exaggeration-real estate values and
other .pecuhitive benefit••hould he
eliminated,. according to this conimenter,

The United Parcel Service (UPS)
comments that any restriction.on Stage 3
nighttime operations. should be viewe.d
as a per se burden on interstate
commerce.

Airborne Express supports
requirement of precise analytical
components, contending that a general
statement supporting six conditions for
approval is not 8ufficient"7"""there must be
substantial evidence. .

NAWG .tates that the propo.ed
requiramerit. deliberately .Iack the deck
against local restrictions on Stage 3
aircraft operations. They want the
analysis ta include 'major health costs,
·occupational injuries, and the .

. detrimental effect of noise on education.
NOISE wanls FAA to add health

effects in the cost/benefit calculation
they believe that the propo.ed
analytical components are weighted
more heavily toward'costs, not benefits..
This commenter·also believes that the·
FAA. /lOt the applicant.•hould make a
determination ·on whether the six
statutory conditions have been met.

The Metropolitan Washington Council
of Governments believes that the
proposed'analysis requirements go far
beyond the Act. It doe. not believe a
mechanism is available for obtaining
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airline specific-cost and operational.
.da tao It notes further tha l many arcane
and speculative cost categories should
be deleted as few categories of benefits
afe mentioned

The City of Los Angeles wants FAA to
delete the requirement of a "complete
draft environmental assessment,"
stating, that review and approval/.
disapproval does not constitute a maJQr
Federal action: therefore no
environmental assessment is needed.
This commenter recommends that only
an environmental checklist be prepared.

The Port Authority of New York and
New Jersey notes that the terms
"currently accepted economic
methodology" and "reflecting current
industry practice" are vag)le,..undefined.
Rnd confusing.

The Suburban O'Hare Commission
believes that benefits of noise reduction
are not adequately addressed,
,uggesting that the FAA and
communities work together to develop
mutually acceptable methodology for
determining the benefits of noise
reduction to commonities.

Response: Again, four options·were
considered in responding to concerns of
commenters. The first was to retain the
analysis requirements in the NPRM.

These analysis requirements were
developed to allow the FAA to make an
infonned decision regarding the merits
of the proposal and the adequacy of
information to support, through
substantial evidence, the six statutory
conditions for approval.

However, a·s structured in the NPRM '
text, the analysis, requirements were
perceived by some commenters 8S

excessively burdensome. Moreover. they
did not understand how the information
would be utilized in the decision
process.

The second option considered was. to
restructure the analysis requirements to
more effectively align the reqUirements
with the conditiGllB fGr approval Under
thi' opliGD, the burden WGuld be
reduced a, appli<:lintsbetter understand
how their analysis will be used in
evaluating the ade<t..uacy of substantial
evidence. Further. ba'ed on the
restructuring of that section" applicants
may be able to eliminate portions of the
-analysis not deemed to be appropriate
to their propGSal. But by a,signing all
analytical components to the
requirements of substantial evidence of
the six statutory conditions, some
flexibility afforded IG the applicant may
be lost.

Another oplion considered would be
to require that all applicants respond to
a specific mandatory lis.t of ,analysis
components. All airport restrictions
would be evaluated utilizing

standardized requirements, thereby
eliminating inconsistent tl'eatment
among airports. Furthermo-re, all
proposed restrictions would receive a
thorough evaluation, satisfying aircraft
operator concerns. . .

On the negative side, however, a
mandatory list. of analysis components
would force all applioant "i,ports to
provide data that may be irrelevant to a
specific airport or type of restriction.
The Noise groups already view the
analytical requirements as too·
burdensome, infringing upon local
airports' ability to control noise. In
addition, the coots associated with a
comprehensive analysis requirement for
all airports- may prove to be too
expensive for some airports.

The suggesliGn to shift the bUJ!den of
analysis to the Federal government was
explored. Through this alternative.
consistency would be assured~ and costs
to the all-poFt proposing a restriction
wou1'd be minimized; However, since the
FAA has <IDly 180 days in which to
evaluale a proposal. there would be
insufficient time and resources to
conduct the research necessary to
analyze a proposed restriction.

The final role restructures the analy.sis
components to more clearly align the
analysis requirements with the requiTed
evidence for the six conditions for
approval. This realignment doe. nt>t add
any requirements to those stated in the
NPRM. The FAA finds the,e analy,is
requirements are the mi.nimuin
necessary to ensure that the s.ix
conditions for approval are met.
Restructuring the proposed. text in the
final rule sht>uld clarify which .
components of the analysis correspond
to the conditions for appreval and
thereby facilitate preparation of relevant
informatiGn by the applicant.

Comments, Several other issues
resarding !he general burden of the .
prOCe.9& welle raised in comments aad
are appr<>priately addressed here.
Among the CGmments thai generally
address the application process, the City
of Long Beach urges that the applicant.
rather than the FAA. determine whether
an application is complete; and that the
FAA aci upon Ihe merits of the
submission ~tead of requesting further
information. -

Response: Tbe FAA is cognizant ef
the time and expense involved in
preparing an application. However, it is
FAA's opinion that applicants are better
served by an opportunity to $-upplement
an ap.plication rather than restart the
application process merely due to the
lack of certain information. Moreover.
the, chotce to submit requested
supplemental information Femains with
the applicant. The applicant can either

resu.bmit and supplement its application.
not respon.d to the.imiorm.a.tion request.
or advise the. FAA that it will net
provide add~tional information. FAA
disapprovat of an initial incomplete
applitalWn would be unfairly
pre}udicial tp an applicant,'and the
potential ramifIcations of dISappro-val
necessitate that such action be taken '
only when aU·requisite information has
been provided. .

Comments: The City of Long Beach.
also requests tha·t the applicant be
allowed to respond to comments
submitted on the proposal or during
reevaluation at any stage of the process.

Response: While not explici'tly
addre,sed in the regulatory text, hoth
the NPRM and the final rule permit
applicant response to comments, either
through formal submissions to. the
applicant's own docket or to the FAA,.
as appropriate. Thus, the FAA finds that
no additionalcIarification is needed.

Comments: There were a: number of
general comments that the. application
process is too lengthy a,nd excessively
time consuming-.

Response: It should be noted thut 'the
time reqtrired for analysis and other
document preparation is outside of FAA
purview as it is deterrnined.largely by
the Act and hy the applicant~

depending upon what-data, analysis,
atl'd evidem::e is necessary to
substantiate a proposal. These
requirements will vary with the unique
situation of the applicant and the
restriction proposat.. Moreover, the FAA
will make a determInation on·an
applica'tion within 180 days of receipt of
a complete application. Further, the
requirements for notice and opportunity
for cemment, while time consuming, are
statutorily required, and serve a
valuabte function. -.

Comments: The Maryland Aviation
Administration and the Minn,eapolisjSt.
Paul Metropolitan Airports Commission
suggest that the rule provide for
coordination between the FAA and the
applfcant, before formal application
submittal, to ensure early identification
and resolution of prohlem;:!i.

Response; The FAA finds that such a
provision,is unnecessary since FAA
program office staff are typieitlly
available for queries. regarding program
requirements. Additionally, as usual. '.
with a neW prog$am, the FAA
recognizes the particulaF importance
and value, of program s1aff acpess.ibHity
to advise and direct applicants during
the preparation of appli£RtiOn-S_ under
new-program requirements, and will
make such assistance available an an
informal, as-requested basis.
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Noise Study Area and Metrics

The proposed rule defined the study
area for part 161 analyses as that area
surrounding the airport within the Day
Night Average Sound Level [DNL) 65 dB
contour. 8S defined in 14 CFR part 150.
that contains noise-sensitive land uses
(typically residential neighborhoods;
educational. health. or religious
structures; cultural and historic sites).
Part 150 defines. for its purposes, all
land uses outside the DNL 65 dB contour
(noise levels less than 65 dB) as
normally compatible. Additionally, the
part 150 definition states that local
needs or values may dictate further
delineation based on local requirements
or determinations. The FAA bas
approved. under the part 150 program,
definitions of noncompatibility that are
broader than those delineated by the
DNL 65 and that are at some variance
with Table 1 of part 1SO. In each case
the FAA found that, in view of the
particular local circumstange. the
broader definition of noncompatibility
was reasonable. The FAA has never
taken the position that such an action
would set a precedent for changing the
overall definition of compatible land
uses 8S shown in Table 1 of part 150.
Thus. part 150 permits, for reasonable
circumstances. a degree of flexibility in
determining a study area and the
compatibility of land·uses to noise.

The proposed rule prescribed the
yearly DNL calculated ih accordance
with the specifications and methods
prescribed in appendix A of 14 crn part
150 as the noise measurement
methodology for use in part 161 analyses
(§ 161.9(b))..

The first issue is: Shoula the DNL be
prescribed 8S the only noise
measurement for part 161, or should
other factors be considered?

Comments: Comments from tWo major
aircraft operator groups, NBAA and
ALPA, support the proposed rule in
prescribing the DNL 8S the only noise
methodology for use in part 161. The
ALPA comments specifically support the
DNL methodology and criteria as the
baseline requirement, as used in part
150. The NBAA comments that the noise
measurement systems and land:use
categories used in part 150 should be
employed in this regulation.

Comments from two major air freight
operators, Airborne Express and Federal
Express, support use of the DNL
methodology, but with the deletion of
the 10 dB nighttime noise penalty that is
built into that methodoI98Y. They
believe that the 10 dB penalty would
exaggerate the benefits.

Responses from airport operators,
environmental groups, and private

citizens generally request that
additional metrics, especially the single
event, be included in the required
analyses. These commenters believe
that the nois·e measurement system
should include both single·event and
cumulative metrics.

San Francisco International Airport
suggests that each airport operatQr be
permitted-to use any reasonal?le or
accepted noise measurement system.
Some airport area-residents request that
the FAA incorporate airport ground
noise into the DNL.

One commenter notes that the DNL
does not pick up effects of individual
jetliners and large numbers of small
aircraft. The Citizens Air Rights
Organization comments that DNL
underestimates the importance of the
frequency of noise events.

The Environmental Protection Agency
(EPA) comments that noise-related
impacts. such as sleep disturbance am;l
speech disruption (measured ·over a less
than-24·hour period), must use another
noise-measuIing metric, perhaps single
event (SEL) or eqUivalent sound level
(Leq).

The City of Grapevine, Texas,
comments that a national noise policy
should abolish what it calls the
outdated, arbitrary DNL noise metric for
noise compatibility and utilize instead

'numerous comprehensive noise metrics.
This commenter recommends that the·
rule mandate a comprehensive set of
metrics such as Ldn, Lmax, SEL, TA,
etc., t.o determine true impacts caused
by all aircraft, regardless of weight dr
altitude. This commenter suggests that
the 24-hour averaging methodology is
inadequate and that noise events are
underemphasized.

NOISE comments that the DNL metric
is increasingly seen-as an inadequate
measure of the actuality of aviation
noise experience. Thomas Murray
comments that the DNL is not realistic
and is based on synthetic simulations
rather than measurement. This
commenter does not believe that DNL is
current witli recent research results.
Dennis O'Sullivan comments that the'
DNL is based on having windows
closed: he likes to leave windows open·
during pleasant weather and not be a
prisoner in his own.home.

'ames Shrader, Raleigh-Durham,
insists that the DNL does not work for
noncontinuous noise environments and
suggests ,that DNL consider noisy
periods of a few days or weeks in
additio~ to the yearly average. He
emphasizes that adverse impact occurs
if one's speech is disrupted an average
of ten times in any single day.

Response: The FAA has considered
several options in resolving the noise

metric issue. The first option would
retain the proposal without change. This
option recognizes that the DNL metric is
well-tested, has been used extensively
with excellent results, and is funy .
compatible with part 150 and the
environmental metric used by the FAA
and several other Federal agencies. [f
this option is abandoned, untested and
potentially nonuniform noise metrics
would be introduced into the plirt 161
process. The part 161 criteria would no
longer be compatible with 14 CFR part
150, or with the environmental analysis
criteria utilized by the FAA and several
other federal agencies.

The second option would modify the
proposal by removing all prescription of
noise metric from the regulatory text
and only referencing 14 CFR part 1SO,
which has historically included the DNL
metric and the 65 dB contour among its
requirements. However, as previously
discussed, the flexibility available under
14 CFR part 1SO responds to most of the
concerns expressed by the comrnenters.
While this option would retain the·
FAA's tested and proven metric, it
would assure that the flexibility inherent
in noise assessment under 14 CFR part
150.to supplement DNL with other
analyses is also fully available to part
161 applicants. In addition, it would
guarantee full compatibility between the
two regulatory parts, and any future
changes made to the part 150 metric
would ~utomaticallybe incorporated
,into part 161 by reference.

However, some commenters complain
. that the NPRM is already too much like
part 150. NOISE commenta that the part
150 process is used to prevent localities
from devising and enacting noise
restrictions tailore:d to local
circumstances; to discourage innovation;
and to further sanctify the DNL metric.
NOISE recommends that alternative
approaches to the mandated part 1SO
process be pennitted. Other commenters
object to the 10 dB noise penally
incorporated into the DNL for
assessment of "benefits," but not for
part 150's noise compatibility purposes.

The third option would modlfy the
metric to explicitly incorporate other
criteria that would provide data on
aircraft single-event and ground noise.
less-than-full-year noise averaging, and
windows-open situations. The·
cumulative effects of all the single
events are already incorporated tnto the
yearly DNL. The part 150 process
pennits consideration of ground noise.
Long-term noise exposure is the
accurate measure of community
annoyance and land-use c~mpatibility.

In regions having Significant "windows
open" conditions, the part 150 process



48670 Federal Register t Vol. 56, No. 186 I Wednesday. September 25, 1991 t Rules and Regulations

permits 8 degree oflocal adjustment to
the gaidelines for norse-compatible land
uses in Table 1 of 14 CFR part 150.

The foorlh 9ption would permit each
airport operator to select the metric(s)
and methodology beslsuiled 10 its own
particular local conditions in lieu of
using the DNL. Allhough offering
maximum flexibility, tlris could quickly
lead t() 8 confusing array of approaches
with significant room for error 01"

nonuniform treatment of airport users
and airport neighbors. Further this
option wonld puI the pari 161 criteria al
odds with all other neise compatibility
criteria, including criteria jointly agreed
to by the FAA and several other Federal
8gencieo~and wou\d create chaotic mix
of noise standards aeross the country.

After careful consideration of
cemmenfs received. the FAA has
delennined thaI the proposed rule lext
should be modified by removing the
prescription of noise metric (-Fern part
151 entirely and referring specifically to
14 CFR parI 150. Suell reference both
accommodales Ih. slalulory
requirements of ~e Aviation Safety and
Noi,... Abatement Acl 011979 and
provides. a degree of l~al adj.ustment to
noise impact. as noted above.

The secOnd issue is; Shoukllhe DNL
65 dB contour be prescribed as the outer
limit of tb.e Airport- Noise Study Area
(ANSAj? .

Comments: Comments from NBAA
and All'A support adoption of lbe 14
CFR part 150 metboda and criteria for
determining. the airport noise study area.

Responses from airport operators.
environmental groups, community
organizations, and private citizens
generally request that communities and
airport operators be permitted to select
their own study areas. In B joint
submission.. the Massachusetts towns of
Bedford. Concord, Lexington, and
Lincoln comment that airport operators
should aefine lheir own ANSA's by
reference to local land-use patterns and
local noise-attenuaUon needs: the
airport operator could demonstrate the
need for a restriction by referring to
locar needs and expectations.

loan Bell, Seattle, comments lhat
adoption of the 65 DNL has nol been
through t1le poblic comment process
required for B regulation. Atguing that
the ONL 55 is outdated and its
assumptions should be- reassessed in
response to evo)Ving public opinion, this
commenter ins-1st's that noise revels up to
DNL 64 over residential sreS5 Bre
unacceptable.

Another individual comments that
citizens are disturbed by aircraft noise
in areas reaching far beyond the official
DNL 65 noise contour. Citizens for
Abatement of Aircraft Noise comment

that the DNL 55 is not adequate to
predict where aillcraft noise begins to
exact real social costs. This commenter
states that there is anecd'otal evidence
that there are serious effects well below
DNL 65. DeKalb COunty., Georgia,
comments that noise policy should be
based upon properly measured local
noise contours:.

The EPA recommends that the FAA
modify lhe definilion of ANSA so as to
eliminafe the perception that the area
within the DNL 65 dB contour is the sole
area to be considered for Il()ise impacts,
while retaining lhe flexibilily of
extending beyond the DNL 65 dB
contour.

Grant Godwin asks that the FAA
amend ANSA for "rural-urban" airports·
to "that geographical area surrounding
.en airport within tbe ONL 50 (versus 55)
dB contour.... This commenter believes
that leg.itimate noise concerns certainty
extend to the 55 DNL contour and. in
many cases, beyond this point.

NAWG comments thaI the DNL 65 dB
contour i& used to minimize the actual
noise problem and lhat every DNL 65 dB
contour in the country encloses only
one-foW'tn to one-third the actual area
subjected to severe airciaff noise
pollutioo.

.The Port Authority of New York and
New Jersey comments that the DNL 65
dB contour is not. relevant ira totally built
up areas. and the only ·gauge as to the
effectiveness of a noise restri€lion.~ the
amount of the noise reduction in the.
appl'opriate DNLcontour.

James ShFader, Raleigh-Durham.
comments that the reallbreshold for the
beginning or·noise evaruation and
general annoyance is DNL 55·dB. This
commenter suggests that the FAA
should not allow addition or
modification of flight tracks or other
procedures at an airport until' the airport
opera tor has- obtained airport
compatible zoning or easements for
properties that will become residentially
incompatible.

The City of Torrance. California,
comments that the average DNL 65 dB
noise criteria does·not adequately
address. the noise discomfort
experienced by local residents. nor the
actual conditions at general aviation
airports. This commenter recommends
that the criteria be lowered 10 the DNL
55 dB contour.

The Triangle Airport Noise Coalition
comments that use of the DNL 65 dB
contour to define "unsuitable for
residential use" is totally inadequate.
particularly for airports impacting
suburban neighborhoods where the
background noise is on the order oi DNL
40 dB.

Response: The FAA has considered
several options in resolving the noise
study area issue. The first wourd adopt
the proposar contained i·n the NPRM
without change. As with th.e DNt metric..
use of the DNL 65 dB contour for noise
compatibility is well-tested. and is fully
compatible with part 150 and the
environmental methodology used by the
FAA and several oilier Federal agencies.
Further. it has had widespread Federal
agency acceptance for a decade.

The second option would change the
defmitionotljleANSA to p.ermit
unlimited flexibility to address all' local
conditions. This would allow an
applicant to tailor the process to best
suit tha t airport. The second option
would also respond 10 most of the
comments expressed by noise groups
regarding the size. of the stady area .

Con\£ersely~ unlimited flexibility ig
defining the ANSA could result;n each
airport presenting a unique situation.
Aircraft operators could be subLect. to a
different set of rules at each airporL
This ol'tion could also put the part 161
noise criteria at" odds with an other
noise· compatibility criteria. includi~g
criteria established b~ the FAA and
several other federal agencies•. and
create a chaotic mix of noise s.tandards
across the country.

The third option would revise the.
definition of the ANSA to· refer·
exclusivelyt., l4c CFR parll5U. This
overcemes the essence of 'he objections
cited hy the. noLse groups. as it
incorporates the flexibihty inher.ent in 14
CFR part 150. II also assures full
compatibilily between lbe Owo
regulatory programs. including any,
futUFe changes to part 150. Moreover.
applicants would therefOl'e need to be
Cammar with only one regulation
regarding noise measurement.

Conversely~some commenters
complain Ihat the NPRM is already too
much like part 150. S<>me proponents vi
great""lJexibility in the rule would still
be unsatisfied.

After-consideration of the above
options and pertinent cornment9~ the
FAA has revised the definition of the
ANSA in tIie flnal rule to permitlhe
applicant airport operator the sa:me
flexibility as·lhat provided lIllder part
150.

The Relotionship Among Purt 161, Loco1
Land-Use Responsibilities, and Noise
Liability

In the preamble to the NPRM, Ihe
FAA noted lhal section 93C6·0! the Act
provides for Federalliabilily "only" to
the extent that a taking. has. occurred as

. a "direct res:.tllt'~of that disapprov.al.
Based on this: statutory: language, the
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FAA suggested that one factor to be
considered in determining whether
Federal noise liability can attach to a
particular disapproval would be
whether the airport operator has made·8
reasonable effort in its own behalf to
assure land-use compatibility in the
vicinity of the airport. If a pattern of
land-use management by local
government has .resulted in land-use
incompatibilities that have led the
airport to propose Stage 3 restrictions
that cannot meet the approval
requirements of the Act or part 161,
those lan:d-use incompatibilities should
be considered in detenninin,g whether
any takings that occur following
disapproval are in fact the, "direct
result" of the disapproval itself.

The preamble of Notice No. 91-a also
noted that among the factors to be .
considered by the FAA in approving or
d1sapproving a restriction on Stage 3
aircraft would be nonaircraft alternative
measures that have been employed to
achieve tand-use compatibility. In
particular. the preamble cautioned
airport operators. local jurisdictions.
and others not to "interpret sections
9304(d](2) and 9306 as an invitation to
relax or delay respoosible programs for
compatible land use," Bod encouraged
use of the part 150 planning process. It
also referred to airport development aid
grant 8ssurances that 'Contractually
obligate federally funded airports to use
atl reasonable means to restrict the use
of land near the airport to compatible
Bctivities.

Consistent with the above, the
preamble explained that the proposed
regulation was not intended to sffed
traditional local responsibility for land
use measures.

Comments: Several comments were
received 00 this issue. The airport trade
associations and Adams County,
Colorado. request that the rule be siknt
on this issue and allow the issue to.be
resolved by the courts. This view is
shored by other communities and by
various citizens groups. including the
Maine/New Hamp.hire Voice, that finds
the land-use question raising issues of
state's rights. The National Association
of State Aviation Official. (NASAO)
also asserts lilat land-use planning .
responsibilities should be left to the
state.

The City of Grapevine. Texas.
requests that the final role require
airport operatol'S to cooperate with local
community govemmenls adjacent to the
airporlln contrast. NOISE argues that
an allport's land-use policies should be
irrelevant because in many cases other
jurisdictions have land-use authority.

NAWG points out that the scheme of
judicial remedi~s can be complex. It

urges the FAA to state specifically !Jow
the Act and this rule affect state end
local liability and to define the scope of
Federal liability. This commenter notes.
in particular. tbat the NPRM does not
address shared liability where part of
the injury (the taking) ia the Federal
share and other parts (e.g,. nuisance.
property repair) remain State-law claims
against the airport. NAWG expresses
concern that failure to clarify this issue
may leave homeow:ners without remedy.
The City of Raleigb-Durbam also urges
the FAA to further define the factors it
would consider in determining whether
to accept liability.

Two airport operators suggest that the
FAA bas attempted to improperly avoid
liability for disapproval of restrictions
on Stage 3 aircraft by tying Federal
liability to local land-use planning
efforts. They argue that, in some cases.
operating restrictions may be the only
feasible means of assuring noise
compatibility.

Response: After careful review and
consideration of these comments, 'the
FAA has determined that it would not
be appropriate to address the Issue of
liability in the regulation itself. Tbe FAA
agrees with the argument that this is an
issue thet will ultimately be resolved by
the courts on the basis of specific claims
for damages following specific FAA
actions. However, the following
discussion is intended to guide airport
operators, FAA personnel. and airport
neighbors concerning the vi tal role
played by land use controls in the
ultimate exposure of specific properties
to certain noise levels. It should be
noted that this discussion is advisory
only, and does not constitute part of the
regulation adopted herein. It is merely
intended to further explain the FAA's
understanding of the effect of the Act on
the issue of liability.

The FAA agrees that land-use co!ltrol
is exclusively a state and local
responsibility, and cannot be regulated
by the FAA. Accordingly. the FAA bas
no authority to adopt suggestions that
the regulation require land-use
cooperation between the airport
operator and other jurisdictions
surrounding the airporl The FAA also
agrees that, except for the limited case
of -tbe taking-based liability specified in
section 9306 of the Act with respect to
disapproved restrictions on Stage 3 .
aircraft the Act did not change the
liability normally borne by the airport
operator under Griggs v. Allegheny
County. 369 U.S.C. 64 (1962). Neither the
Act nor part 161 alter any of the
remedies prevlously available under
state OI' local law with respect to airport
noise.

Contrary to the opinions expressed by
some commenters. the FAA continues to
be of the view that the Act provides a
basis lor retainin,g the placement of
liability where it was before the passage
of the Act. and where the failure to
adopt appropriate Jand~use controls has
been a significant cause of noise impact
on neighboring properties. Thus, the .
language of the statute suggests that the
scope of liability is narrow. The statute
specifies that the Federal government
"shall assume liability for noise
damages only to the extent that a taking
has occurred as 8 direct result of such
disapproval." The "direct result"
language in particular suggests that the
purpose of section 9306 was not a
wholesale shift of liability to the Federal
government. This will be an important
consideration in determining whether a
taking has occurred as a "direct result"
of the disapproval of a Slage 3
restriction.

In addition, section 9304 of the Act
explicitly states that the statute does nut
supersede existi118 law. Under the
Airport Improvement Program (AlP)
grant assurances and section 511(a) of
the Airport and Airway Improvement
Act of 1982 (AAlA). airport operators
have an obligation to Uildertake
reasonable land-use compatibility
measures. The Aviation SaIety and
Noise Abatement Act of 1979 (49 U.S.C.
App. 2101 et seq.] provides for Federal
approval of comprehensive noise
compatibility programs, including
effective land-use measures, with
incentives provided in the form of
Federal financial assistance.
Interpreting section 9306 to allow airport
operaron to avoid liability for
inadequate land-use planning efforts
merely by proposing an impermissible
restriction on Stage 3 aircraft would
vitiate these provisions.

Consistent with the above. the airport
operator's efforts at land-use control
should be a factor to be considered in
determining. under the Act. whether
there are nonaircraft restrictions that
could achieve noise benefits more
effectively than a restriction on Stage 3
aircraft. The ability of an airport
operator to attain the benefits of an
a""".. reslriclion through the
reasonaWe exercise of land use control
powers may be a factor to be considered
in det-ermin:ing the reasonableness of a
proposed restriction. These
determinations will be made on a case
by-case basis.

Commants by Subpart

Having discussed above seven
general issues, comments thereon, and
FAA respoIlBel that influence the
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overall character of the final rule. the
following sections discuss comments on
individual subparts of the rule and
FAA's response to these comments.

Subpart A proposes general
provisions and addresses the purpose,
applicability. and limitations of the rule
as outlined in the Act. It defines
common terms used throughout the
proposed regulation. specifies
limitations. and designates noise
measurement systems.

Section 161.1 Puipose
This section remains unchanged from

the proposed.rule language in its
delineation of the gener~l purpose of
this part.

Section 161.3 Applicability

This section addresses general
applicability of this part. As mandated
by section 9304 of the Act. this part
applies to restrictions on Stage 2 aircraft
operations proposed after October 1,
1990, and to restrictions on Stage 3
aircraft operations that become effective
after October 1. 1990. The rule also
applies to agreements entered into after
the effective date of the rule. One
revision to the proposed text was made
in the rule with the addition of a new
paragraph (b) to clarify that this part
applies to amendments made after
October 1, 1990, to restrictions in effect
on that date where the amendment
reduces or limits aircraft operations or
affects aircraft safety.

Under section 9304(a)(2)(B). the Act
applies to restrictions on Stage 3 aircraft
"that nrst become effective after
October 1. 1990." In considering the
applicability of requirements set forth in
section 9304 (h) and (d) for restrictions
on Stage 3 aircraft operations, as a
matter of policy, the FAA will interpret
the phrase "first become effective" in
section 9304(a)(2)(B) to refer to the date
that a regulatory document itself is
effective and not to individual
compliance dates within the regulatory
document.

Comments: Several types of comments
were received with respect to the
applicability and limitations of the rule.
As required by the Act, the rule covers
"noise" and "access" restrictions on the
operation of Stage 2 and Stage 3 aircraft.
Comments on the definition of "noise"
and "access," and responses to
questions pertaining to the definition
posed in Notice No. 91-8, are discussed
in detail above under the general issue
of "Applicability of the Rule." As stated
in that discussion, there was no
consensus of opinion among
commenters. Responses from airport
operators. environmental groups, and a
few private citizens argue that the

proposed -definitions are too broad,
especially with respect to access
restrictions. Comments from aircraft
operators and allied groups, individual
businesses that rely on air cargo
shipments. and ALPA either affirm the
proposed definitions or advocate.more
inclusive defmitions.

Response: No compelling argument or
evidence was presented by commenters
that the intent of the Act was to include
or exclude classes of "noise" and
"access" restrictions other than those
covered in the definitions in the
proposed rule. The proposed defmition
was constrUcted by reciting the list of
covered restrictions on Stage 3 aircraft
operations specified in section 9304 of
the Act, adding similar restrictions on
Stage 2 aircraft operations, and
explicitly including airport use charges
that control airport noise. Upon
reviewing the comments on the
definition of "noise" and "access"
restrictiOIls. it is apparent that it would
be beneficial to speCify some potential
sources of restrictions as B means of
clarifying the definition. The definition
contained in the rule therefore indicates
that restrictions include, but are not
limited to. provisions of ordinances and
leases that limit or control noise and
access.

Comments: The proposed rule is
applicable to airport restrictions that
become effective after October 1. 1990,
and affect Stage 3 aircraft operations.
Some commenters. including the
Massachusetts Port Authority and the
Raleigh-Durham Airport Authority.
argue that a restriction on Stage 3
aircraft operations that was formally
adopted prior to October 1. 1990, is not
subject to the rule even if the
implementation date of the restriction
occurs after October 1. 1990. Comments
from ATA urge that the rule be clarified
to prevent misinterpretation with
respect to the effective date of the
restriction.

Response: Consistent with the Act. the
proposed rule would apply only to
restrictions on Stage 3 aircraft
operations that become effective after
October 1, 1990. However. a restriction
may be effective before the date of its
implementation. A restriction is
effective when it is formally adopted or
when final action on i.t is completed. The
proposed rule appears clear with respect
to this issue and the language of the rule
therefore remains as initially proposed.

Secretary Skinner recently announced
this policy in relation to the regulations
adopted by the Rsleigh-Durham Airport
Authority. See, letter of Samuel Skinner
to the Honorable James L Oberster
dated April 25. 1991. in docket.

Section 161.5 Definitions

This section defines tenns as used
throughout the rule. Aside from minor
editorial changes, there were two
changes in the proposed rule text of
some significance.

The definition of "agreement" was
revised to define the class of new
entrants whose signature is required to
implement a restriction to include only
those who, ~n addition to submitting a
plan to commence operations within 180
days of the effective date of the
proposed restriction, respond to the
notice of proposed restriction. The rule
uses the phrase "all new entrants that
have submitted the information required
under § 161.105(s)" to indicate that a
new entrant may not prevent an
agreement by failing to respond to the
notice. This definition is also set forth in
§§ 161.101(b] and 161.107. New entrants
who fail to respond to the notice waive
the right to claim lack of consent to the
agreed-to restriction for two years. Such
persons are also ineligible to use lack of
signature as ground to apply for
sanctions under subpart F for two years.
For public policy reasons, all other new
entrants that are not qualified to object
because thE!Y plan to commence service
after 180 days or"at some indefinite time
in the future are also deemed ineligible
to apply far sanctions under subpart F
for two years based on lack of signature.

As proposed, the "airport noise study
area" would be defined by the DNL 65
dB contour, and the day-night average
sound level (DNL) would be specified as
the measure for noise exposure of
individuals. In response to many
comments requesting greater flexibility,
this definition has been revised.
(Comments are fully discussed above in
the general issue section "Noise Study
Area and Metrics. It) The revised
definition of "airport noise study area"
highlights applicant.,determination of the
study area within the limitations of part
150. While reference to the DNL 65 dB
was deleted, it is a contour that is
included in the noise contours required
under part 150. This revision makes
more explicit the latitude allowed
airports in selecting noise contours for
study, as long as certain required
contours are addressed.

Section 161.7 Limitations

This section delineates what
restrictions are subject ta this part by
identifying those that are statutorily
excepted or otherwise not covered by
this part. Paragraph (a) has ulldergone
minor textual revision to better identify
those airport-imposed noise abatement
operational pr9cedures that are not
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subject to this part. There are no other
changes to the propo""d texl of this
section.

Notice No. 9t-8 invited comments on
what procedure. if any. should the FAA
adopt tD resolve aD.Y dispute ·.over
whether a restriction is subject to this
regulation. While providing a .tatemont
of applicabilily. a 'definition ofnoi.. and
access restrictions. and a statement of
limilatioDs. the proposed rule contains
no melhod for resolving applicability
disputes apart from the process of
inveoligating oompUance and ilJlllosing
sanctions (subpart Fl. e. noted by a few
commenters. 1f there is doubt regarding
coverage Wider the rule of a proposed
restriction. informal inquiry can be
made to the FAA for an opinion on
applicability of the role to a poten.lial
restriction. No formal processJor
resolving applicabilily questions
independenl of subparl F is included in
the final rule. partly because tbe FAA
may nol be able to provide e binding
opinion or resolution may be impossible
without obtaining input from affected
third parlies,

Section 161.9 Designation ofNoise
Measurement Systems

The proposed rule text has been
revised to emphasize applicants"
latitude with regard to noise .
measurement within the limitations of
part 150. which generally encompasses
the proposed text requirements.

Comments: Many comments were·
received on methods of noise
measurement. These comments are
discussed in detail above under the
general issue "Noise Study Area and
Metrics." While there was no consensus
among commenters on this topic,
expressions by airport operators.
environmental groups, individual
citizens, and the EPA of the need and
desire for flexibility with respect to both
the boundaries of the airport noise study
area and the noise measurement system
were more prevalent thaft arguments by
aircraft operators and allied groups to

. retain the proposed definition and
specification of noise metric.

Response: The DNL is 8n appropriate
and sufficient measure of noise
exposure. However. the use of
supplementary metrics to provide
additional noise analysis when desired
by airport operators is not disanowed in
14 CFR part 150. appendix A. which is
referenced in the proposed rule.

It is advantageous to specify noise
measurement standards for airport noise
in only one part of the Federal Aviation
Regulations-14 CFR part I50.1f
changes in noise metric or measurement
systems are adopted in the future, the
FAA standard contained in 14 CFR part

150 would automatically apply to part
161. '

Further. the airport noi'Se study area is
intended for organizing information
regarding noise exposure with and
withoul proposed restricliom.
Anticipated change in noise exposure as
a result of proposed reslriclions on
aircraft operations i.s only one factor to
be considered in determining the
justification ofproposed restrictions.
Otherfllctors. such as relative
effectiveness. cost. or burden of the
restrictions. must also be considered.
Thus. there is no need to limit the
boundarieo of the airport study area 80

long as the area encompasses the 1tO.lse
contours required 10 he developed for
noise exposure maps as specified. in 14
crn parI 150.

For these reasono. the applicant may
select the airport noise study area.
However, that area must include the
lowest noise contour requ.ired for _noise
exposure maps as specified in 14 CPR
part 150. In addilion. the rule now
requires measurement of sound levels
and noise exposure of individuals as
established in Appendix A of 14 CPR
part 150. There is no further
specification of .noise study area size.
metrics. or noise measurement systems
in litis subparl and the use of
supplementary metrics is pennitted.

Comments: Several commenters
express the view thattbe proposed ruI(1
will in.crease opposition to ~rport

expansion. Some of these commenters
add that the rule should specifically
state that the FAA is not mandating that
airports expand their physical facilities.
One commenter recommends that a
separate section of the rule be devoted
to establishing restrictions at new
airports.

Response: These corronents focus on
the language of the Act. rather than on
the proposed rule. The Act does not
mandate that airports expand their
existing physical facilities.. Moreover.
the FAA does not believe that this point
is sufficiantly ambiguous in the Act to
require clarification in the role. Neither
does the Act provide separate
provisions (or new airports. as opposed
to existing airpo~s; therefore. the role
does nol go beyond the statutory
provisions in this regard.

Comments: One commenter wants
more weight and protection given in the
propoBed role to existing conditions
presently in effect at airports 80 as not
to undo previou8 noise abatement
efforts.

'Response: The Act already providea
for "grandfathering" restrictions in
effect at the time of the Act's passage
and for other specifically described
exemptions. reflected in t 161.7 of the

rule. The Act does not give tbe FAA the
discretion to add to these exceptions.

Subpart B pertains to noise or acress
restrictions (lJ1 operations ofStage 3
aircraft thai 8'l"e implemented punuant
to an .agreement between the airport
operator and aU aircraft operatonl at the
airport affected by the proposed
r.estriction.

Und... the provisions of the role. once
an airport operator has obtained an
agreement (in writing) of all aircraft
operat"rs effected by the1'fUposed
restrictHm tftat are 'Serving the airport or
will be within 180 days. inctudip,g new
eptfams that resp<>nd 10 the notio<:. the
operator may implement the restriction.
Such restrictions have the same force
and eff""t as Fed...ally approved
restrk:tions except that. for policy
reasons, subpart B recognizes a limited
exception for new entrants. To afford.
some protection to the agreement, the
rule provides that new entrants not
objecting to the propooed restriction
within the 45-day oomment pet'iod have
waived t1teir right to any objection
based.oll lack of signature and are
ineligible 1:0 seek sanctions under
subpart F for tw-o years.

The role now excludes agreement-s
regarding Stage·2 aircraft operations
from Ihis subpart. Similarly. the tann
"voluntary agreement" has no meaning
under the Act and has been deleled.

The .critical distinction Wlder subpart
B as adopted is between restrictions
implemented pursuant to agreement of
all aircraft operators {under this
subpart) and other. less inclusive
agreements that have no effect on new
entrants. The rote 'Clarifies th.at airport
operators may continue to enter into
agreements with one or more aircraft
o.perators to restrict operations of Stage
2 -and Stage 3 aircraft. provided the
restrictions in those agreements are not
enforced outside of the agreement's
parameters. The final regulation
excludes these agreements from
coverage under subpart B. For these
agreements, remedies are available
under the Act and the finat regulation
only if an airport operator seeks to make
the restriction in such an agreement
mandatory outside of the agreement's
terms. In such a case. the fmal rule

. provides that an aircraft operator may
seek sanctions under subpart F for an
airport operator's failure to comply with
subparts C and/or D.

Section 181.101 Scope

This section sets forth the
applicability of subpart B. As proposed.
this section would require agreement by
all affected aircraft operators at the
airport and affected new entrants that
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have applied to serve at lh~ airport
within 180 days of the agreement's
effective date. .

In the NPRM. the FAA requested
comments on whether the proposed
requirement of agreement,by·aircraft
operators serving the airport or
intending to do so within 180 days is
reasonable in light of the statutory
reference to "all aircraft operators,"
Also posed in the NPRM were the
following questions: What recour,se. if
any, should be available to an aircraft
operator not covered by the l80-day
new entrant limitation? If an aircraft
operator wants to initiate serVice some
mon~hs or years after the agreement h~s
gone into effect. to what extent may it
appropriately be barred by the terms of
the agreement? Should the FAA treat an
agrpcd-to restriction on a new entrant as
a subpart C or subpart D restriction.
which would the~ be subject to FAA
approval with respect to the new
entrant? Should it maller whether the
new entrant was in existence at the time
the original agreement wa.s announced?
Would other remedies be sufficient to
protect the interests of new entrants
against exclusionary agree!Dents? Is it
appropriate to allow agr~ements to
cover Stage 2 operations as well as
Stage-3 operation~? Is there-a'need to
require an economic analysis a~d 180
days' notice on Stage 2 restrictions, as
contemplate.d by the Act. if the airport
operator and the affected aircraft
operators can agree?

Comments: Some commenters,
including AGel and AAAE. advise that
new entrants will have already
contacted the airport within sufficient
time to be considered for participation
in the agreement process. Conversely,
The Massachusetts towns of Bedford,
Concord, Lexington, and Lincoln suggest
that only existing aircraft operators be
require9 to agree. The UPS contends
that an agreement would be good for
those who are "in" as opposed to those
who are "out." The Maryland Aviation
Administration suggests an alternative
method of compliance withno.tice
requirements, where potential new
entrants and industry organizations
would preregister w!th the airport for
receipt of restriction proposals.

A number of comments address the
definition of "all aircraft operators."
Comments from communities and
airport operator associations generally
endorse a narrow definition of
agreement participants, as do air freight
carriers to some extent. c.ommenters
fear empowering those aircraft.
operators not immediately affected by
the proposed restrictions with the ability
to frustrate an expeditiQus agreement.

Air freight carriers' comments argue for
a limited expansion of the proposed
definition of, "affected aircraft
operators," stating that FAA exceeded
the Act in its inclusion-and narrow
definition-of "new entrants;" They
further note that the new entrant
category should not be limited to those
expressing a desire to serve an airport
within a certain number of days.

Response:.Subpart B implements the
section of the Act which provides that
"no airport noise or access restriction on
the operation of a Stage 3 aircraft· ••
shall be effective unless it has been
agreed to by the airport proprietor and
all aircraft operators or has been
submitted to and approved by the
Secretary' .... (section 9304(b)(5)).
The FAA concludes that the purpose of
the Act was not to exempt agreements
from Federal oversight, but rather to
establish a procedure by which an
airport operator may establish a
restriction on operations of Stage 3
aircraft pursuant to an agreement with
all aircraft operators at the airport that
is. to the extent practicable, as effective
as a Federally approved retriction. The
FAA interprets the Act to authorize
agreements that, once implemented,
have largely the 'same force and effect
as a F~derally approved restriction. As
adopted, subpart B provides an
alternative procedure for the airport
operator to establish a Stage 3
restriction having such force and effect.
The term "voluntary agreem'ent" is no
longer meaningful under this
interpretation, an.d is deleted from the
final rule. The critical distinction under
subpart B is between rest.rictions
implemented pursuant to agreement of
all affected aircraft operators (under
subpart B) and other, less sweeping
agreemen.ts that do not affect new
entrants.

As proposed and adopted, subpart B
allows an airport operator that obtains
the signature of all aircraft operators
affected by the restriction and new
entrants planning to serve the airport in
the near future to implement a
restriction after providing proper notice
and a minimum 4S·day comment period.
Compliance with the detailed analysis
and other Federal approval
requirements under subpart D is not
required.

Implementation of restrictions on
Stage 3 aircraft operations by agreement
provides. a simpler, streamlineq process
for the airport and airlines to reduce
aircraft-generated noise on surrounding
communities voluntarily. By limiting the
process requirements, reducing
attendant costs, and minimizing the
involvement of the Federal government.

the FAA views subpart B as
advantageous to all concerned.

In addition. the final rule provides
that a restriction cannot be implemented
by agreement under this part unless all
affected carriers currently operating at
the airport, and all affected new
entrants that have applied to serve at
the airport within 180 days of the
effective date of the proposed restriction
and have responded to the notice, agree
to the re"strit:~tion. The requirement for a
signed, written agreement is retained to
clarify the scope of the subpart. although
it is also set forth In § 161.107(a). The
restriction cannot be applied to any
entity, including those that haVE; signed
the agreement, unless all affected
parties sign the agreement, with the
exception of new entrants (discussed in
§ 161.105 below).

Minimal Federal involvement 'is
appropriate with respect to restril;tions
implemented by agreemenl. Attempts by
airport operators to force the terms of an
agreement on parties that have not
evidenced their consent by.signature·
(other than on new entrants failing to
object after notice, as expl!1ined below)
transforms the agreement into a
mandatory restriction. and therefore
subject to the requirements of subpart D
of this parI.

Few.comments were received in
response to the series of questions as to
agreements for Stage 2 restrictions and
the need for analysis and notice.
However, because the Act speCifically
provide~ that "no airport noise or access
restriction on the operation of a Stage 3
aircraft· •• shall be effective unless it
has been agreed to by the airport
proprietor and aU aircraft operators or
has been submitted to and approved by
the Secretary' •• " (section 9304(b)(5)),
the FAA has excluded Stage 2
restrictions from the coverage of subpart
B. Given the absence oJ,express
authorization in the Act to establish a
parallel procedure for agreements
regarding Stage 2 aircraft restrictions.
the FAA concludes that the rule will not
encompass Stage 2 aircraft .restrictions
in such agreements.

As stated in § 161.101[d). however..
this subpart does not limit the existing
right of an airport operator to enter into
an agreement with one or more Stage 2
or Stage 3 aircraft operators regarding
their operations as long as the
restriction is not enforced against
aircraft operators not party to the
agreement. This is consistent with the
Act, .which·provides that rights ul).der
existing law are retained except to the
extent required by the application of the
provisions of section 9304(h). Because
the Act does not. require the elimination..
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invalidation. or preemption of existing
law regarding agreed-to restrictions. the
FAA concludes that the Act intended to
allow airpo~t operators and aircraft
operators to continue to enter into
agreements restricting the operations of
Stage 2 and Stage 3 aircraft.

As the Act was not intended to
disturb or interfere with these less
sweeping agreements. subpart B
provide.s that such an agreement is not
covered by this subpart. However, an
aircraft operator may apply for
sanctions pursuant to subpart F for
restrictions the airport operator seeks to
impose that exceed the agreed-to
limitations. Furthermore. an airport
operator cannot establish and apply a
Stage 2 restriction that is not included in
an agreement with the affected aircraft
operator{s) unless the requirements of
subpart C of this part have been
satisfied.

One commenter requests that airqaft
weighing less than 75.000 pounds be
exempted from restrictions implemented
by agreement. Applicability of the rule
to these aircraft is discusssd above
under the general issue "Treatment of
Aircraft Weighing Less Than·75,OOO
Pounds." No operator of any aircraft,
including those less than 75,000 ppunds,
may be .compelled to sign an agreement.

Section 161,103 Notice of the Proposed
Restriction

As proposed. this section established
published and direct notice
requirements for restrictions contained
in agreem.ents. It also set forth the
information that must b.e contained in
each notice, as well as a 4S·day period
for new entrants to apply for inclusion
in the agreement. .

The' FAA requested comments on the
following specific questions regarding
notice: Are ·the notice requirements
proposed for agreements reasonable?
Although the Act does not expressly
require the fann of notice proposed,
should Ws rulemaking require it? If
published and direct notification should
be mandatory, can the requirements be
made less burdensome? Would
publication alone be sufficient notice? Is
45 days reasonable for reply to
published notices?·Is it reasonable to
require tliat the FAA be notified of the
implementation and termination of
agreements?

Comments: Many commenters believe
that the notice requirements proposed
throughout the rule are excessive.
Commenters such as the City of Long
Beach, AOCI and AAAE, and
Massachusetts towns of Bedford,
Concord, Lexington, and Lincoln find
that direct n·otice is repetitive, because
parties to the agreement will already

know about it. Conversely. the Air
Freight A~sociation requests that
additional direct notice be provided to
general corporate headquarters to
ensure that the chief executives are
notified. Some commenters suggest that
publication of nouce in local papers of
general circulation and notice to t~e

FAA is sufficient. A few commenters
recommend that the FAA publish notice
of a proposed restriction in the Federal
Register instead of the requirement to
notify certain Federal, state, and local
government agencies. Other .
commenters, such 8S CLASS, believe
that it will be difficult to identify those
known to be interested in serving the
airport tha t are expectedto be affected,
and that notice in national newspapers
and ·trade publications will be costly .
and repetitive. Other commenters,
including Wayne County, Michigan;: the
Airports Commission of the City and· ,
County of San Francisco; and the towns
of Bedford, Concord. Lexington. and
Lincoln, Massachusetts, suggest that any
published notice be simply a brief notice
identifying a contact for further
information.

Other commenters. including the Air
Freight Association and ALPA, are
satisfied witlt the requirements. The Port
of Seattle and SAFE request that FAA
require notice to local citizens and
citizens' groups. Airborne Express
requests that the FAA publish notice in
the Federal Register in addition to the
notice requirements in the NPRM.

!lesponse: FAA established subpart B
in response to the Act's reference to·
restrictions on Stage 3 aircraft operators
ag!eed to by the airport operator and an
aircraft operators. FAA has spent
considerable time evaluating subpart B '
in light of comments received, and is of
the opinion that notice requirements,
particularly for new entrants, remain
extremely important because this
subpart prohibits. for two years. the
implementation of sanctions for
restrictions that are enforced against a
new entrant that failed to object to the
proposed restriction. The Act requires
that adequate public notice and
comment opportunity be provided'for
restrictions covered by this part. '
However, the FAA has substantially
JPodified the notice requirements of
subpart B in an effort to reduce the
burden of compliance for airport
operators.

Requirements for notice publication in
a newspaper with national circulation
and in aviation trade publications have
been deieted from the rule, The rule
includes 8 new requirement th,at FAA
provide national notice by publishing a
brief announcement of the proposed
agreement on restrictions in the Federal

Register:Although this process should
ensure wide notice to all interested
parties. airport operators continue to be
required to publish a notice in an
areawide newspaper(s) of general
circulation., FUrther, a requirement has
been added to post a notice of the
restriction in a prominent location at the
airport.

The NPRM proposed notice to aircraft
operators serving the airport and
aircraft operators known to be
interested in serving the airport'that
were expected to be affected by the
restriction. The final rule retains the
requirement to notify potential new,
entrants that are known to be interested
in serv'lng the airport. The FAA finds '
that this requirement is not vague and
should not be difficult for airports to,
implement. In addition, rather than
requiring notice to all operators serving
the airport, the rule now specifies those·
parties that must be notified. They
include aircraft operators providing
scheduled passenger or cargo service at
the airport, operators of aircraft based
at the alrport. and aircraft operators
known to he routinely providing
nonscheduled service, The rule also
requires that the airport operator
contact other parties' that may be
interMted in the agreement. ~uch as
community and business groups,
agencies with land·use control
jurisdiction in the' vicinity of the airport.
and fixed-'base operators and airport
te"nants. The requirement to contad all
goveinment agencies with facilities in
the vicinity of the airport is deleted.

Section 161,105 Requirements for New
Entrants

This is a new section in the final rule.
The proposed rule assumed that
agreements entered into under the Act
would affect new entrants to some
unspecified degree and included
provisions to protect potential new
entrants. The preamble posed question~

about what recourse new entrants
should have with respect to an
agreement authorized under subpart B.
Upon cQnsideration of the comments
received, ilie FAA has substalltiaUy

'clarified the rule's treatment of new
entrants: The FAA has determined that.
while protection should be afforded new
entrants planning to start service in 180
days. protections provided in this
subpart should not effectively prevent
an agreecJ..!o restriction from being,
implemented once the notice and
comment period has been provided.

In the final rule new entran!.s. defined
8S aircr~ft operators that plan to start,
$ervice within 180 days of the proposed

, implementation date of the agreement.
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must contact the airport and indicate
whether they agree or object to the
restriction. If the new entrant responds
and objects, the airport operator cannot
implement B restriction based 90 an
agreement under subpart B. However.
after providing'the requisite notice and
opportunity.for a new entrant to
comment, and receiving no objection. an
airport operator may proceed to
implement a restriction agreed "to by all
affected aircraft operators. Aircraft
operators not serving the airport and
without plans to serve the airport in- the
ncar future. or that fail to object to the
proposed restriction. will not be able to
prevent the establishment of a
restriction. Agreement of new entrants
that do not respond to the notice is not
required. and their failure to respond
renders their signatures unnecessary.
Based upon their lack of signature, such
new entrants, are deemed to have
waived. for two years following
implementation of the agreement. their
right to claim that they did not consent
to the agreement. Such entities are also
ineligible for two years to apply for
sanctions under subpart F on the ground
that they have not signed the agreement.

The two-year period strikes the proper
balance between severed competing
interests. On the one hand. there is the
interest of a new entrant in immediately
overturning the restriction. Particularly
the new entrant that, in good faith, did
not object to a proposep. restriction

"either because it could not foresee how
circumstances would change. or because
the new entrant did not exist at the lime
of the proposed restriction. On the other
hand. there are the interests of the
airport operator, aircraft operators at
the airport, and the community in
stability and an opportunity to enjoy the
benefits of ~e agreed-lo restriction.

Section 161.107 implementation of the
Restriction

Proposed as § 161.105 in the NPRM.
this section required agreement by all
"affected aircraft operators for
implem"entation of a restriction. It also
stipulated notice to the FAA of the
agreement, and submission to the FAA
of evidence of notice, as well as a copy
of the written, signed agreement.

The FAA requested comments on
whether the proposed requirement for 8

written and signed agreement was
reasonable,

Comments: Dade County Aviation
Department comments that agreements
of a minor nature need not be in writing.
The Port of Seattle asserts that written
and signed agreements GOuld delay the
agreement process. Other commenters,
including Mr. Thomas Murray. ALPA,
the Air Freight Association. and the

Maryland Aviation Administration,
maintain that written and signed
agreements are essential to avoid
misunderstandings. "

Response. Section 161.107 retains th.e
requirement for a written and signed
agreement. Also retained is the
proposed requirement for notice to FAA"
that the restriction has been
implemented, including a copy of the
signed agreement "and evidence of
compliance with the notice and
comment requirements under § 161.103.
The requirement to include in the notice
"evidence of the agreement" has been
deleted as unnecessary. The
requirement for written and signed
agreements in this section (abo set forth
now in § 161.101(b)) is needed to ensure
that the terms of the agreement will be
clear. not only to the parties, but to the
FAA as well. Written,. signed
agreements will facilitate consideration
of requests for sanctions for alleged
noncompliance with the requirements of
subpart D. Written. signed agreements
can also be useful to the FAA should a
reevaluation be warranted at some
future date.

Section 161.109 Notice of Termination
ofa Restriction Pursuant to an
Agreement

Formerly § 161.107, this section was
slightly modified to focua..on restrictions
pursuant,to an agreement. It requires
that the airport operator must inform the
FAA when a restriction is terminpted.
Termination of a restriction may be a
result of the"terms of expiration
contained in the restriction or by mutual
consent. Any continuation of a

'restric'tion after it bas been termil1ated
by the terms of the agreement would
require compliance with subpart 0.,
unless it is implemented by a new
agreement.

Section 161.111 Availability ofData
and Cominents on Q Restriction
Implemented PU/'6uant to an Agreement

This is a new section that was not
contained in the proposed rule. It adds a
new requirement that the airport
operator retain all relevant supporting
data and comments received regarding a
restriction implemented by agreement
for 8S long as the restriction is in effect.
It also mandates that the airport
operator make this information
available for inspection upon request by
the FAA or ~n aircraft operataI;' whose
req"uest for reevaluation was deemed
justified ·by the FAA.

This additional sectiol) is responsive
to commenters' concerns that necessary
data and information from the initiation
of the agreed-to restriction will.later be
unavailable when reevaluation of an

agreed-to Stage 3 aircraft op'eration
restriction is p·ending. -

Section 161.113·· Effect ofAgreements:
Limitation on Reevaluation Restrictions

A new section has been added to the
rule to clarify that a restriction
implemented pusuant to subpart B has
the same fbrce and effect as a restriction
implemented in accordance with
subpart D, except 8S otherwise
specifically provided in subpart B. This
section also'clarifies the recourse
available to dissatisfied aircraft
operators that have agreed to a
restriction under this subpart. The FAA
generally will not accept requests for
reevaluation under subpart E of
restrictions agreed to under subpart B
for a period of two years following
implementation. but exceptions may"be
made on a case~by-case basis, This
waiting period is based on the "
provisions of the Act (section 9:i04(f)).

Subpart C pertains fa notice and
review of proposed restrictions on" Stage
2 aircraft operations, The Act permits
airport operators to impose restrictions
on Sta-ge 2 aircraft operations, subject to
two condi tions.

First, the airport opera10r must
prepare an analysis of the anticipated
costs and benfits of the proposed
restriction.

Second. the operator must provide
notice of the proposed restriction.
together with its analysis, at least 180
days before the effective date.
Interested parties would then have an
opportunity to comment. The statute
requires the analysis to include: (1)
Anticipated or actual costs and benefits
of the existing or proposed noise or
access restriction; (2) a description of ,
alternative restrictions on aircraft; and
(3) a description of the alternative
measures considered that do not involve
aircraft restrictions. along with a
comparison of the costs and benefits of
such alternative measures to the costs
and benefits of the proposed noise or
access restriction, The Act applies to
Stage 2 restrictions proposed after
October 1, 1990.

Further, the Act maintains the
discretion and pre-existing authority "of

. airport operators (and limitations
thereon) to restrict this operation of
Stage 2 aircraft. Airport operators are
not required to obtain approval by the
FAA of a Testriction imposed on Stage 2
aircraft operations, However, the Act
also directs the Secretaty to determine
the applicability of these requirements
to operators of Stage 2 aircraft we"ighing
less tban 75.000 pounds.

The statutofy requirement for revip.w
of restrict~on9on Stage 2 aircraft
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operations does not apply to those
exempted by the Act. The Act
specificaily exempts amendments to
existing restrictions on Stage 2 aircraft
operations that do not reduce or limit
aircraft operations or affect aircraft
safety.

In implementing the statutory
requirement for analysis. notice, and
comment, FAA attempted to limit the
burden of requirements while still
ensuring that adequate information is
available to provide a clear
understanding 'Of the proposed
restriction and its effects.

Section 161.201 Scope

The proposed rule applied the
requirements of this subpart to noise
and access restrictions on the operation
of Stage 2 aircraft proposed after
October 1. 1990. and amendments to
existing restrictions on Stage 2 aircraft if
the amendment became effective after
November 5, 1990. It did nol apply to
restrictions on Stage 2 aircraft
operations specifically exempted in
§ 161.7.

The rule has been revised to apply the
requirements of the subpart to
amendments. if they "are proposed after
Oclober 1, 1990," rather than if they
"become effective after November" 5.
1990." The Act clearly states that
required notice and analysis of
restrictions on Stage 2 aircraft
operations apply only to those proposed
after October 1, 1990. Thus, this would
also apply to amendments.

Section 161.203 Notice ofProposed
Restrictions

The proposed rule requirements for
notice for restrictions on Stage 2 aircraft
operations' included publication in a
newspaper with national circulation; in
a newspaper of general circulation; and
in aviation trade publications. The
airport operator would have been
required to notify, in writing. aircraft
operators serving the airport; those
interested in serving the airport; the
FAA; and each Federal, state and local
agency with facilities or land-use control
jurisdiction within the airport noise
study area. As proposed. the Dotice was
required to include a description of the
restriction. discussion of the need for
that restriction, identification of aircraft
expected to be affected, and an analysis
of the proposed restriction or
announcement of its availability.

Comments: Comments from air
carriers typically support the notice
requirements or recommend stricter
requirements, whereas airports typically
assert that the requirements are too
costly and burdensome.

In general, airports and noise groups
are of the opinion that the proposed
notice requirements far exceed the
requirements of the Act. They note that
the Act requires only publication and
they do not support direct notice.
arguing that it would be too costly and
difficult to determine whom to notify.
The NAWG, for example, supports
publication of notice only in an
areawide newspaper of general
circulation. They state that the
requirement to directly notify aircraft
operators known to be interested in
serving the airport is too vague to
enforce. A number of airports comment
that they should be allowed to follow
their normal local notice procedures.
and that the FAA should take more
responsibility for national notice.
Organizations such as the Air"Freight
Association. Airborne Express. Florida
West Airlines, McDonnell Douglas, and
AlA recommend that the FAA provide
notice of Stage 2 restrictions in the
Federal Register, as is proposed for
Stage 3 restrictions.

Air carriers either support the
proposed notice requirements or
maintain that they should be more
stringent. Some would require that
notice be given directly to the president
of each aircraft operator serving the
airport The ALPA comments.that the
notice requirements in the proposed rule
are reasonable and necessary. The
SAFE argues publication alone is not"
adequate and that direct notice is
necessary.

Airborne Express maintains that the
rule does not affirmatively mandate that
airports provide a minimum 45-day
comment period. and recommends that a
minimum 6O-day comment period be
mandated. On the other hand,
Westchester County, New York, claims
that the time period for notice and
comment is too lengthy. Northwest
Airlines is concerned that there are no
assurances that airports will consider
views received during the notice and
comment period.

Response: As a result of the
comments. the notice requirement"for
Stage 2 restrictions in the rule have been
modified. A number of changes have
been made to the rule to reduce
unnecessary burdens on those proposing
restrictions, while providing the same
level of notice proposed in the NPRM.
The FAA agrees with a number of
commenters that direct notice is
essential, but finds that some of the
costly publication requirements can be
reduced without adversely affecting
awareness of the proposed restrictions.
The FAA does not agree with
commenters that would allow airports to
apply local notice procedures, because

these varied procedures would not
ensure provision of complete and
consistent information to affected br
interested parties.

In the rule. requirements for
publication in a newspaper with
national circulation and in aviation
trade publications have been deleted.
The FAA will provide national notice by
publishing a brief announcement of
proposed restrictions on Stage 2 aircraft
operations in the Federal Register. Thi~
should ensure wide notification.

Airport operators are still required to
publish a notice in an areawide
newspaper of general circulation, but
circulation of the newspaper or
newspapers must cover allland·use
planning" jurisdictions included in the
airport noise study area. In addition,
airports will be required to post a notice
of proposed restrictions in the airport in
a prominent location accessible to
airport users and the public. This
requirement will provi~e an additional
local source of information and will be
of minimal cost to the airport. The rule
also includes a requirement to directly
notify community groups and business
organizations in the affected area
known to be interested in noise
restrictions. as well as fixed·base
operators and other airport tenants
whose operations would normally be
affected by the restriction.

The requirement to directly notify
Federal, state. and local agencies has
been limited to those with land·use
control jurisdiction within the airport
noise study area, deleting the
requirement to notify all agencies with
facilities within that area. This'revision
further limits the burden of notification
while still ensuring that agencies with
jurisdiction in the airport noise study
area are notified. .

The requirement to notify carriers has
been changed. The NPRM proposed
notification of aircraft op"erators serving
the airport and aircraft operators known
to be interested in serving the airport
that were expected to be affected by lhe
restrictions. The rule retains the
requirement to notify po~entiaJ new
entrants. The FAA does not believe that
this requirement is vague. and does not
expect it to present any implementation
difficulties to airports. In addition.
rather than requiring notification of all
operators serving the airport. the rule
now specifies those parties that should
be notified. They include aircraft
operators providing scheduled
passenger or cargo service at the airport.
operators of aircraft based at the
airport, and aircraft operators known to
be routinely providing nonscheduled



48678 Federal Register / Vol. 56, No. 1861 Wednesday, Seplember.25, 1991 1Rules and Regulations

service at the airport that may be
affected by the proposed restriction.

The FAA has retained the requirement
of a minimum 45·day comment period as
this is an affIrmative obligation for
airports to receive comments. The
requiremenUs only a minimum,
however, and airports would be free to
allow for receipt of comments for 60
days or longer. The final rule 90es not
impose 8 specific duty on airports to
consider views received during the
comment period. The Act only requires
that airports provide for notice and
comment, and does not mandate an
evaluation of, or response to, the
comments. However, airports will
consider the views of commenters. and
the FAA will consider these
commenters' opinions in determining
whether to consider action against a
restriction that is alleged to be
unreasonable, an undue burden, or
discriminatory.

There are no changes to the
infonnation required to be included in
the nolice."These information
requirements are minimal and necessary
so that intere~tedparties are able to
fully understanD Ine proposed
restriction.

Section 161.205 Required Analysis of
Proposed Restriction and Alternatives

With respect to implementing the
statutory requirement for analysis of the
proposed restriction. the proposed rule
reiterated the language in the Act
requiring analysis of anticipated or
actual costs and benefits. description of
alternative restrictions. ana a
description and cost/benefit comparison
of the alternative nonaircraft measures
considered. It further proposed to
require that the analyses be conducted'
in accordance with generally accepted
economic analysis methods and reflect
current airline industry practice. As
proposed•.noise measurement systems
and the identification of the airport
noise study area would conform to the
requirements of14 CFR part 150. Notice
91-8 further proposed that the airport
operator specify the methods used to
analyze costs and benefits so that
interested parties are able to conduct an
informed review.

In addition to the analysis required by
the Act, the proposed rule referenced
the information for analysis of
restrictioma on Stage 3 operations as
providing useful elements of an
adequate analysis for a proposed
restriction on Stage 2 aircraft
operations. The airport operator would
be given discretion in applying this
guidance to its specific restriction
because each proposed restriction may
require a unique approach to properly

eslimate its effect. The FAA sought
comment on specifying in the rule
detailed analysis requirements for

. restrictions on Stage 2 aircraft
operations. similar to those required for
restrictions on Stage 3 aircraft
operations. and the desirability of
suggesting analysis standards.
Alternatively, the NPRM sought
comment on whether optional detailed
analysis requirements should be
described in an advisory circular. The
FAA also queried whether, beyond the
requirements of the statute. any specific
analysis should be requ-ired or
encouraged in the final rule?

Because the types of restrictions may
vary considerably, and it may be
difficult to adequately apply all the
analysis requirements to various
specific situations, FAA also sought
comments on whether the analysis
required for restrictions on Stage 2
aircraft eperations should vary with
either type of airport or type of
restriction and. if so, what should be the
basis for differentiating analysis
requirements.

Finally, the FAA invited the public to
specificaUy cotnnlent on whether the .
airport proposing a restriction on Stage 2
aircraft operations should be required to
explain explicitly why the restriction is
no.t unreasonable. arbitrary. or
discriminatory; an undue burden'on
interstate or foreign commerce; or an
undue burden on the national aviation
system.

Comments: Substantial comment was
received in response to questions on
whether detailed analysis requirements
for restrictions on Stage 2 aircraft
operations. similar to those required for
restrictions on Stage 3 operations,
should be specified in the rule.
Generally. air carriers and aircraft
manufacturers support detailed
analytical requirements, while airports
and noise groups argue that stringent
analytical requirements will be so costly
that airports will be unable to undertake
restrictions.

The ATA states that elements of the
supporting analysis for a restriction on
Stage 2 aircraft operations should not be
left to the discretion of the individual
proponent of a restriction, but rather the
detailed requirements should be spelled
out precisely.

In addition to favoring application of
the analytical components for Stage 3
restrictions to Stage 2 analysis. ATA
supports additional requirements.
Specifically, ATA srgues that the
regulation must also require airport
operators to develop a detailed
economic analysis of "the impact of the
airport's proposed phaseout date for
Stage 2 aircraft on competition in the

airline industry, including the ability of
air carriers to achieve capacity gro~th

consistent with the projected rate of
growth for the airline industry. the
impact of competition within the airlines
-and air cargo industries. the impact on·
nonhub and small community air service
and the impact on new entry."

Also supporting the application of
Stage 3 analytical requirements to Stage
2 restrictions. the Air Freight
Association and UPS point out that.
while no specific FAA approval is
necessary for proposed Stage 2
restrictions. FAA is still obligated to
measure proposed restrictions against
requirements of pre-existing law, and
they claim such data is necessary to
make this assessment.

Airborne Express urges mandatory
detailed analysis. stating if an airport
operator 'has a documeI)ted airport noise
problem related specifically to
identifiable aircraft operations, it should
have no problem submitting detailed
Stage a-type analysis,

Federal Express believes it is
essential to define elements of cost
benefit analysis in the regulation,
arguing that s detailed snd thorough
economic-based financial procedure
should be mandatory for proposed Stage
2 and Stage 3 restrictions.

The ALPA believes that, at a
minimum. the analytical requirements in
subpart C are both reasonable and
necessary. The Wisconsin Department
of Transportation comments that the
rule dictates a very intensive proc_ess
that will probably hinder the proposal of
a large number of restrictions that
would defeat the intent of developing a
national noise policy. "

Representing the opposing view were
commenters including NAWG; the City
of Long Beach; the Suburban O'Hare
Commission; the lowns of Bedford,
Concord, Lexington and Lincoln.
Massachusetts (in a joint submission):
Airport Impact Relief; and AOCI and
AAAE (in a joint comment). They argue
that nothing in the rule should require
analysis beyond that required in the
statute. They further assert that ther:e is
no role for FAA in this process. The
NAWG believes that the p~oposed rule
expressly violates Congressional intent
that airport operators have unrestricted
authority to control Stage 2 aircraft.
They argue that it is unwarranted for the
regulator to add ~dditional requirements
when Congress specifies in detail-the
analysis needed. The NAWG claims
that in suggesting that specific
information components will constitute
useful elements of an adequate analysis,
the FAA invites 8 challenge to an airport
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operator's ana1yscs that do not include
Stage 3 analytical components.

The Port Authority of New York and
New Jersey; the Airports Commission of
the City and County of San Francisco:
Wayne County, Michigan; and the joint
commenl for Adams Counly (Colorado)
Coordinalin& Committee, Raleigh·
Durham Airport Authority, the city of
Redlands, California, and the city of
Tempe, Arizona, not only object 10
applying Stage 3 analysis 10 Siage 2, but
also oppose FAA's proposal to specify
accepted economic methodologies and
noise measurement system specified in
14 CFR part 150-

Several·communiUes, such as the
towns of San Jose and West Palm
Beach, cite costs associated with
detailed analytical requirements as a-de
facto barrier to local operators seeking
to estahllsn access restrictions on Stage
2 aircraft. With respe,ct to the question
of whether delailed analysis
reQu1rements should be described in an
FAA Advisory Circular, comments
specify that the requirements should be
included in the final rule, although the
Air Freight Association notes that
publication in an Advisory Circular is
better than no requirement being issued.

The NPRM also Bought comment on
whether any specific analysis beyond
Ihat required in the statute should be
required DC encouraged in the final rule.

The ATAadvises requiring that
analysis include an identification of any
communities likely to be adversely
impacted due to a reduction in the
aircraft fleet {i.e., thos" cities likely to
experience an elimination or decline in
scrvicel. It suggests that those affected
should be invited to comment on the
proposed res1riction.

The NBAA holds thai if this subpart is
applicable to restrictions on aircraft
weighing less than 75,000 pounds, the
airport operator's analysis should
provide specific detail of the cost and
benefits of the restriction with respect to
lighl Stage 2 aircraft.

The NATA recommends Ihat the FAA
requi,re restriction proponents to analyze
the impact of a restriction on an affected
lh<ed-base operalor. The Chamber of
Commerce urges FAA to include the
impacts on business, competition and
interstate commerce in its economic
analysis.

Nprtll\llj'esfAirlines suggests that
analysis of a proposed restriction
include a.o. assessment of the proposal's
impact on smail communities that are
often served by Stage Zaircraft
Northwest recommends that restrictions
on Stage 2 airaaft operations be
submitted 10 FAA for prior approvaL
The air carrier further recommends tha t
the FAA review within 14 days an

airports proposed restriction for
compliance with section 9304(cJ of Ihe
Act

Florida West Airlines believes the
FAA should review proposed
restrictions, not for approval, but to
ad\'ise airport operators when a
proposed restriction may jeopardize
Federal funding.

Gulfstream supports requiring the
restriction proponent to address and
analyze comments and concerns of
interested parties. and either revise
restrictions according to valid comments
or cefute comments.

Several commenters. including the
NAWG, the Massachusetts Port
Authority, and tbe Port Authority of
New York and New lerse,y, seek either
deletion or clarification through fnrther
delineation of tenns such as "cun-ently
accepted economic methodology·' and
'''reflect current airline industry
practice." The Metropolitan Washington
Council of Governments recommends
eliminating arcane, speculative cost
categories and enhancing the benefits
side of the equation. The Suburban
O'Hare Commission suggests that the
FAA work with communities and
experts to develop a mutually
acceptable methodology for determining
the benefits of noise reduction to the
communities. Dade County, Florida,
Aviation Department is concerned with
the availability 'Of much of Ihe required
dala, while Federal ExpresB Corporation

. suggests that the requisite proficiency of
those conducting and performing such
analyses should be set forth.

The FAA, as noled earlier, sought
comments on whether the analysis
required for proposed restrictions on
Stage 2 aircraft 'Operations should vary
with ellhe. Iype of airport or type of
restricti'Ofl and, if so, what should be the
basis for differentiating analysis
requireRl~nts1

Commenl. submitted by Federal
Express state that analY'is of proposed
restrictions on Stage Z operations shou.ld
not vary by type of airport or type of
restriction. because the type of
restriction or airport hav.e a different
meaning for ea-eh carrier, noting that one
type uf restriction may be crucial at one
airport while of very little importance to
another carrier4 This commenter adds
that standardization ,and equal
treatment must be maintained.

The Air Freight Association.
McDonnell Douglas, and NBAA submit
tha t uniform rules will be easiex to
understand and administer and should
be applied in all cases.

The ATA points oul that the level of
sophistication and intricacy of analysis
will Cu.arIy vary as 10 Iype of airporl
and type .of restriction. but suggests that

there is no point in establishing u
different fundamental standard.

Florida West Airlines. however.
suggests that. fur general.aviatioll
alrporls, the data should be tailored for
general aviation USCg and ieconomic
imp3cl Maine/New Iiampshire
V.O.Le.£.. favors varying analysis by
type of airport or type of restriction.
suggesting also that the location of the
airport and ambient noise
characteristics should be 'Considered.
The City of Torrance wants to
differentiate analytical requirements Cor
generai. aviation airports (as opposed to
commercial).

Finally. the FAA invited comment on
""nether restriction proponents should
address quest.l<ms of whether the
restriction is nDt unreaosonable, arbitrary
or discriminatory; an undue burd-en on
interstate or fQreign ,commerce; or an
undue burden on the national aviation
system.

The AOCI and AAAE oppose
requiring 'Such analyses. ·stating there is
nothblg in the 'statute 'suggesting this is
either necessary Qr appropriate. The
ATA cautions FAA that application of
an overly routine analysis or "checklist"
approach to undue burden will fail t.
identify all possible pennulalions. The
NACA wants airports to 'explain
explicitly why the restriction is not
unrensonable, arbitrary-ar
discriminatory, etc.• while the Boston
Transportation Department believes
thai the burden of proof should rest with
the airlines. The CLASS oppose this
extra burden of .demonstrating the
validity of proposed Stage 2 restrictions.

Response: FAA carefully considered.
ull the ~mments in an attempt-to
structure a rule that would 'effectively
balance the need for careful evaluation
Qf 8 restriction against the burden of
costs and time of producing required
analysis. Subsection 9304(0) of the Act
authorizes the FAA 10 eslablish, by
regulation. a national program for
reviewing proposed airport noise and
access restrictions on operations of
Stage 2 and Stage 3 aircraft. Therefore,
it is appropriate for FAA to determine
the analytical cDmponents necessary for
an adequate review.

As the Act is specific in it'S analytical
requirements for Stage 2 analysis, FAA
bas concluded that restatement of the
statutory requirements in the rule is
appropriate. It is apparent from the Act
that Congress intended to differentiate
the analytical requirements for review
of proposed Stage 2 and Stage 3
restrictioD.'s. in t~at it requires FAA
approval ofStage 3 restri.cti'Ons.
Therefore. the final rule maintains a
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distin:;tion between Stage 2 and Stage 3
analysis.

It is essential to requirp.
standardization in the method of
developing Stage 2 restriction analysis.
To insure that the public is afforded an
adequate opportunity to comment on the
proposed restriction. it is imperative to
require that noise analyses be
conducted in accordance with an
accepted methodology, specifically that
prescribed in 14 CFR part 150. Enhanced
understanding of the restriction will be
facilitated if analysis conforms to
accepted economic methodology.
concepts of which are readily
understood in the professional
community. The final rule deletes the
reference to current air carrier industry
practices, which many commenters
found confusing and vague. The
proposed rule's references to elements
0'£ Stage 3 analysis are retained in the
final rule: these analysis components
are not mandatory. but reference to
them will provide useful guidance to
airports developing analyses by
illustrating information that might be
relevant.

A new provision is added to the rule
to require that the analysis provide
separate detail on costs and benefits of
restrictions affecting Stage 2 aircraft
weighing less than 75,000 pounds. A
comprehensive analysis should. even in
the absence of this stipulation, examine
the impact of a restriction by aviation
user class. The Secretary has
determined. in response to the discretion
granted in section 9305 of the Act, that
airports may impose restrictions on the
operations of Stage 2 aircraft weighing
less than 75,000 pounds, subject only to
the requirements of this subpart.
However, given the Act's direction for a
study of the impact of such restrictions'
in determining general applicability of
this part, a requirement has been added
to this section of the rule that the
analysis must provide specific detail on
the costs and benefits of a restriction
with respect to light Stage 2 aircraft.

Because there was little support for
issuance of an FAA Advisory Circular to

. describe elements of analysis, FM has
decided not to utilize this vehicle at the
present time. Similarly, there were few
advocates for differentiating analytical
requirements according to either type of
restriction or type of airport. and little
direction (other than general aviation
airport versus commercial) on the
appropriate basis for differentiating
requirements. Ther.efore, the fmal rule
will provide for no differentia,tion
according to type of restriction or type
of airport.

Sectlon 161.209 Requirement for New
Notlce

The proposed rule would require the
airport operator to initiate a new notice
if it makes substantial changes to the
proposed restriction or the analysis
during the lBO-day notice period. The
term "substantial change" included, but
was not limited to, a more restrictive
proposal or a revision that alters the
way impacts are apportioned among
aircraft. The effective date of the
restriction was to be at least 180 days
after the date of the new notice.

Comments: A number of commenters.
including CLASS, believe that the
requi,rement of a new 1aG-day notice
period for a revision is excessive, but
they also argue that a substantial
change should include a change that (s
less restrictive, as well as ·more
restrictive. The NAWG believes that the
new notice require~entwould seriously
impede the local rulemaking process
and make airport operators unwilling to
make changes as a result of comments.
They also state that "substantial" was
not defined, leaving the .process open to
continual dispute. The AOCI and AAAE
comment that the process would be
cumbersome and recommend instead B

30- or 6O-day comment period for
significant changes. Air carriers, such as
Florida West, helieve that any change to
a proposal should trigger a new
comment period.

Response: The rule is revised to define
"substantial" change more clearly. A
"substantial change" no longer
categorically includes revisions that
alter the way· the impact is apportioned
among aircraft operators, because that
would have resulted in the majority of
changes necessitating new notice.
Further, the proposed rule would have
automatically lengthened the review
period for changes that may have
actually reduced the burden or adverse
impact on all aircraft operators. if such a
reduction changed the apportionment of
impact among aircraft operators. A
"substantial" change now specifically
includes a proposal that would increase
the burden on any aviation user class.
The FAA's primary concern is to ensure
that interested parties Bre fully aware
of, and able to comment on, restrictions
that affect them. The FAA did not adopt
the recommendation to define
"substantial change" to include a
proposed revision that reduces burden
on aircraft operators; the only
amendments within the scope of the Act
Bre those that reduce or limit aircraft
operations. Aircraft operators
considering changes to a restriction
proposal, and are uncertain as to
whether the change is "substantial,"

may consult with the FAA for further
guidance.

FAA considered reducing the time
required for notice once a substantisll
change in the restriction or the analysis
was made. However. it was difficult to
differentiate between tbose that might
require only 60 days and those that are
so substantial that the full 180 days
would be needed. Thus, the final rule
continues the requirement for a new 180
day notice for substantial changes.
Frequently, where a change is madp
immediately after review of the

'comments, the additional time for
implementation of new notice may be 'as
little as 60 days beyond the 180-day
notice period.

Section 161.211 Optional Use of 14
CFRPart 150

As proposed, this section would allow
the airport operator to use the notice'
and comment procedures contained in
14 eFR part 150 as an alternative to the
corresponding procedures contained in
this subpart. The proposed rule text also
would allow inclusion of th~ analysis '
required in this subpart in the airport
operator's part 150 program submission.

Comments: Several different types 'of
comments were received on the
proposed optional use of 14 eFR part
150 procedQres. Most of, the comments
favo,ed this option, although two
commenters express a dislike for the
par.t 150 process. On the other hand, one
commenter recommends that the part
150 process be mandatory for proposed
restrictions. Several commenters regard
the part 150 process as inadequate for
purposes of public notice of proposeQ
restrictions. There were two comments
suggesting that additional requirements
be added to the optional use of part 150
procedures, and two other commenters
recommend FAA financial assistance
for airport operators to study
restrictions.

Response: The FAA has decided to
retain the part 150 process as an
optional process. To make it mandatory
would overstep statutory authority. For
those airport operators that dislike this
option, it need not be used for
compliance with part 161. However, the
part 150 option does make Federal
financial assistance available to airport
operators to analyze a proposed
restriction.

Other revisions to proposed § 161.211
have been made in response to
comments and to clarify the mechanics
of using this optional procedure. The
FAA found particular merit in
commenters' concerns that using the
part 150 process may not provide
adequate notice with respect to a
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proposed restriction. This may occur i.n
the part 150 process because a
restriction is likely to be one of many
noise remedies under consideration and
may not have been considered by the
airport operator at the Qutset of the part
150 study. Therefore, although interested
parties would be aware that 8 part 150
study is undenvay at a particular
airport, they may not be .aware that the
part 150 study includes 8 proposed use
restriction under part 161.

To remedy this, the rule now requires
in § 161.211(b1l1) thai the airport
operator ensure that all parties
identified in § 161.203 for direct notice of
a proposed restriction on Stage 2 aircraft
operations are notified tbat the part 150
program will include a part 161
restriction and are offered the
opportunity to participate as consulted
parties. The notification need only
include this infonnation. and no
additional newspaper or public-display
notice is required. If an airport operator

. anticipates including 8 proposed Stage 2
restriction in a part 150 program when
initiating the process. the direct
notification of aU required parties must
be accomplished at that time. On the
other hand, if a proposed Stage 2
restriction on aircraft operations is
considered later, after the part 150 study
has begun, the airport operator must
ensure that aU appropriate parties are
notified. The final rule therefore requires
the airport operator to notify affected
parties that are not already participating
in the part 150 stndy: without.nch
notice. these parties may be unaware of
the inclusion of the proposed restriction.
The FAA anticipates that most of these
parties-would. in fact. already he
consulted parties, and that additional
direct notifications could be held to 11
minimum. Section 161.211(b)[5) requires
the airport operator to include in its part
1SO submission evidence that aU
required parties have been notified and

.offered the opportunity to participate in
the development of the part 150
program.

The FAA has now darified in
§ 161.211(b1l4) that an airp0l1 operator
must wait 8. minimum of 180 days, after
completing aU required notification'S and
making the analysis available for
review, before implementing 8 proposed
restriction on Stage 2 aircraft
operations. The Act requires both notice
and analysis 180 days before
implementation of the restriction. If one
requirement is fulfilled later than the
other. which may ocrur in a part 150
proces'S. the later time will govern the
start of the lllO-day waiting period. The
rule pennits implementation of a Stage 2
restrirtion under part 161 before either

the completion of the part 150 program
or the FAA's review of that program, 85

long as the notification, analysis
availability. and lBO-day waiting period
requirements have been fulfilled.
Section 161.211(bJ[5) requires the part
150 submission to include evidence of .
fulfillment of the notice and other
requirem.ents. .

The FAA encourages, but cannot
require. an airport operator to wait Wltil
the FAA has reviewed and issued its
determinations under part 150 before
implementing: a restriction on Stage 2
aircraft operations. Section 161.211(b)(5).
added 10 the rule text, requires that the
part 150 submission must identify the
incLu.sion of a proposed part 161
restriction on Stage 2 aircraft
operations. Also. 8S stipulated in new
§ 161.21l(c), the FAA has no authority to
either approve or disapprove proposed
restrictions on Stage 2 aircraft
operations under the Act. and so will
not issue any such detenninations under
part 161. However. the FAA will issue
appropriate part 150 approvals or
disapprovals of all recommendations
contained in a part 150 submission.
including any'recommended part 161
restrictions. The part 150 detennination
may provide valuable insight to the
airport operator regarding the proposed
restriction's consistency with existing
laws, and the position of the FAA with
respect to the restriction.

Section 161.211(d) has been added \0
clarify that an amendment of a
restriction on Stage 2 aircraft
operations. if subject to part t61, may
also-be processed using the part 150
option.

Subpart D conce1'llS the approval of
restrictions on Stage 3 aircraft
operations that are not the product Df
agreements {within the scope of subpart
B). In subsection 9304(cJ, the Act
provides that no airport noise or access
restriction on the operation of Stage 3
aircraft may be imposed unless it has
been agreed to by the airport operator
and all aircraft operators. or has been
submilled to and approved by the
Secretary pUf'suant to an airport or
aircraft operator's request for approval.
The Secretary is required by subsection
9304[d) of the Act to approve or

- disapprove a restriction application not
later than the 180th day after receip~
and may not approve a restriction
unless there is substantial evidence that
six statutory conditions have been met.
Secretarial authority has subsequently
been delegated to the FAA
Administralor. The Federal Government
is only empowered with approval or
disapproval authority for Stage 3

. restrictions, and does not have similar
authority with respect to agreements..

The oondition. of approval, as defined
in \he Act, are that the proposed
restriction: (1) Is Teasonable. .
nonarbitrary, and nondiscriminatory: t!)
does not create an undue burden on
mterstate or foreign eommerce; (3) is nQt
inconsistent with maintaining the safe
and efficient utilization of the navigable
airspace; {41 does not oonflict with any
existing Federal statute or regulation; (51
has been available for an adequate
public comment period; and [6J does not
c;reat.e an undue burden on the national
aviation system.

To implement the requirements of the
Act, the FAA propose<j in the NPRM a
four-step process that included: (1) An
analysis of the restriction: {2} issuance
of proposal and analysis for public
comment; {3) submission of an
application to FAA with a summary of
substantial evidence of compliance with
the six statutory conditions; and (4) FAA
review process to approve or disapprove
the application within 180 days.

Section 181.301 Scope

The proposed rule would have applied
the requirements of this subpart to noise
and access restrictions on the operation
of Stage 3 aircraft that first became
effective after October 1, 1990, and
amendments to e:x;isting restrictions on
Stage 3 aircraft operations if the
amendment became effective after
November 5, 1990. It did not apply to
Stage 3 restrictions specifically
exempted in § 161.7 or in an agreement
under subpart B.

Consistent with subpart C. the rule
has been revised to apply \he
requirements Df the subpart to
amendments of restrictions on Stage 3
aircraft operations if they become
effective after October 1, 1990. rather
than Noveniber 5, 1990. The Act
explicitly states that limitations Dn
Stage 3 restrictions apply only to tbose
that first become effective after October
1,1990. Thus. this limitation would also
apply to amendments.

Section IIJ1.303 Notice of Proposed
Restrictions

The NPRM proposed to require notice
of Stage.3 ~estrictions in a newspaper
with national circulation; in an areawide
newspaper of general circulation; and in
aviation trade publications. The airport
operator would he required to notify. in
writing. aircraft operatO{'S serving the
airport. those inter.ested in serving the
airport. the FAA. and each FederaL
state imd local agency with land-use
control jurisdiction or facilities within
the airport Doise study area. The notice
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-was 1\l indude a description ·of the
restriction. discussion of the need for the
restriction, identification of aircraft
expected to be affected. and an analysis
of the proposed restriction or
announcement of its availability.

CommeJ1ts: As with subpart C.
comments from air carriers generally
support the notice requirements or
recommend more stringent
requirements, Sun Country Airlines
comments that direct notification is
necessary. and that the cost to aircraft
operators to watch for notices in
unspecified newspapers and trade
journals would far exceed the cost to the
airport operator of simply mailing a
notice to aircraft operators. Northwest
Airlines believes that the notice,
requirements should be expanded to
include communities that receive service
from the airport imposing restrictions.
The Port of Seattle comments that notice
in a newspaper alone is not sufficient.
and SAFE supports direct notification to
an in,!erested parties.

As reflected in comment submissions.
airports generally believe that the
requirements are too costly and
burdensome. and far exceed the
requirements of the Act. The Port
Authority of New York and New Jersey
supports eliminating the requirement of
individual notice because it is
burdensome. unnecessary. and could
create an alleged procedural defect due
to the difficulty of determining who most
be notified. The City of Cleveland
comments that no regulation should be
so vague as to require notice be sent to.
any aircraft operator known to the
airport operator to be interested in
serving the airport that could be affected
by the restriction. It states that such a
requirement leaves the operator
uncertain as to whether it has satisfied
the regulatory requirement.

Response: The notice requirements for
proposed restrictions on Stage 3 aircraft
operations in the rule have been
modified as a result of the comments.
and these revisions are consistent with
the revised rule requirements for
proposed restrictions on Stage 2 aircraft
contained in subpart C. The FAA
maintains that direct notification is
essential, but has changed the rule to be
more specific in identifying whom to'
notify. Some of the costly publication
requirements have been eliminated. ·The
rule requires that all airports follow
the$e notice procedures to ensure that
complete and consistent information is
provided to affected or interested
parties.

The rule eliminates the requirement
for pubHcation in a newspaper with
national circulation and in aviation
trade publications. Airport operators are

still required to. publish a notice in an
areawide newspaper(s) of gener.al.
circulation that covers allland",use
planning jurisdictions included in.the
airport noise study area. The
requirement to directly notify Federal,
state, and local agencies has been
limited to tho.se with land-use control
jurisdiction within the airport noise
study area, rather than all agencies with
facilities in that area, thus further easing
the burden of notifica tion.

As with Stage 2 notice requirements.
the rule includes I)ew requirements that
airports must post a notice of a
proposed restriction in the airport in a
prominent location accessible to airport
users and the public and ",usl directly
notify community groups and ·business
organizations in the affected area .
known to be interested in the proposed
restriction. fixed-base operators. and
other ~irport tenants whose operations
would normally be affected by the .
restriction. Under the rule. air carriers
include potential new entrants that are
known to be interested in serving the
airport~ aircraft operators providing
scheduled passenger or cargo service.
operators of aircraft based at the
airport, and aircraft operators known to
be routinely providing nonscheduled
service at the airport that may be'
affected by· the proposed restri.ction.

The rule includes one change to the
info.r:mation required in the no~ice. As
lhe rule now allows for submittal of
alternative restrictions to the FAA, the
notice now must indicate if an
alternative restriction{s) is being·
considered and an applicant must .
conduct an analysis for each·alternative
restriction submitted.

Section 161.305 Required Analysis and
Conditions for Approval ofProposed
Restrictions

The analysis requirements proposed
in the NPRM were designed to provid~ .
the FAA with the information necessary
to make the statutorily required finding.
while limiting the compliance burden.
As structured in the NPRM, the analysis
requirements in § 161.305 were
positioned separate from the evidence
requirements supporting the conditions
for approval in § 161.317.

To support the conditions for
approval" FAA proposed the same cost
benefit analysis for Stage 3 restrictions
as for Stage 2 restrictions. In addition.
the NPRM proposed requiring tho
analysis of the restriction to include
seven specific elements: (1) The text of
the proposed restriction; (2) a detailed
description of the problem; (3l
background information, including maps
and projected activity data; [4)
descriptions of alternative nonaircraft

measures that have been considered
and rejecled; (5J the effect of lhe
restriction on airport operations and
capacity; [6) the expected impact on
aircraft noise. with and without the
restriction: and (7) comparative analyses
of the benefits and costs of the proposed
restriction and alternative measures.

Within these general requirements for
analysis. the NPRM proposed guidance
,on the type of information that should
be developed as the basis for the
analysis. if the information is .
reasonably available and ap'pi'opr;ate"in
the particular case. There were no
mandatory requirements. only guidance
within specifi"c,components of the
required cost-benefit analysis to allow.
for greater flexibility. ..

The NPRM did propose to require that
analysis be conducted in accordance
with generally accepted professional
practice for estimating costs and
benefits and applicable Federal
guidelines for analyses of noise.

The NPRM invited the public to
comment on aspects of the analysis with
the followiJ1g questions:

Are the proposed analysis
requirements appropriate? How WQ.uld
compliance with the conditions of
approval be demonstrated in the
absence of equivalent analysis? Should
the elements of analysis. for proposed
restrictions on Stage 3 aircraft be
detailed in the rule. or described in.an
FAA advisory circular? Should all .
applicants be required to .consider a
specific list of costs and bem~ofits in the
analysis of the proposed restrictions on
Stage 3 aircraft operations, rather than
have the flexibility as proposed? Shoold
the required analysis of a restriction on
Stage 3 aircraft operations vary with
either type. of airport or type of
restriction? If so. what categories should
be established to differentiate analysis
requirements?

Comments: On the question of
whether proposed analysis requirements
are appropriate. there was a substantial
number of comments. Generally, air
carriers and aircraft manufacturers
supported the analytical requirements.
while airports and community groups
opposed the proposal. .

The ATA, the Ai.r freight Association.
UPS. Federal Express. Northwest
Airlines. Airborne Express and NBAA
support the elements of analysis as
essential ingredients to understaQding
the effect of 8 proposed restriction. and
do not believe that any significant
changes are in order. Opposing this
viewpoint are many airports, noise
organizations. and community groups,
including Good Neighbor Council, Grant
God\yin. Metropolitan Council of
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Governments. Raleigh-Durham Airport
Authority, Airports Commission of the
City and County of-San Francisco.
CLASS. the,Port Authority-of New York
and New Jersey and the EPA. These
commenters argue that the proposed
analyses would be 80 burdensome.
costly, and time~consumiilgth8tairports
would ,be unable to comply with

;snalyticaJ requirements. and therefore
would.be effectively precluded fr()m
i.mposing restrictions on Stage 3 aircraft
operations.

The Metropolitan Washington Council
of Governments complains that detailed
Information on industry- and airline..
specific cost and operational data is
'proprietary infe:rmation and may be
unavailable to the airport. The Los
Angeles City Department of Airports
adds ·that, with respect to air carrier
profits. FAA should solicit such
information directly frpm airlines.,
Bridgeton Air Defense objects to the use
of economic impact studies in analyzing
restrictions. asserting that they are.not a

,good toaUor making financial decisions
because components of analysis [such
a8 multipliers] can be util~zed ,to skew
results to support predetermined
outcom·es. The Suburban O'Hare
Commission wants FAA to encourage
airports to more fairly evaluate the
benefits of Stage 3 restrictions. The
NAWG states that FAA has excluded
from the cost-benefit analysis the
benefits to noise victims·of relief from.
health, educational, and occupational,
injury achieved through imposing a
Stage 3 restriction.

There was widespread support among
airports- and community groups such as
the AOCI, AAAE, City of San Joe.
Westfield Citizens Against Aircraft
Noise, Massachusetts Port Authprity,
.and the Metropolitan Washington
Council of Governments, to delete the
requirement to produce a complete draft
environmental document They note that
this requirement can be costly -and
lengthy. delaying implementation of
restrictions. The ws .Angeles City

,Department of Airports contends that
approval and disapproval of proposed
use restrictions do·not constitute "a
major federal action" under National
Environmental Policy Act'of 1969
(NEPA) and therefore an environmental
impact statement is not required. In
contrast. the National Resource Defense
Council finds value in the requirement
to include a complete draft .
environmental'analysis.
Th~ Raleigh-Durham Airport

Authority claims that further, guidance is
needed,as.to whether an airport's
proposed restrictions would s'urvive
acrutiny. It further asserts that the FAA

should be involved early in the
development" process, provide technical
and finaneial assistance for economic
and environmental studies, and assist
airport operators in meeting substantive
FAA requirements. A joint submission
for Adams"County Coordinating
Committee, et a!',· also supports FAA
involvement in providing' data, guidance
on NEPA compliance, and advice on
measures acceptable to the FAA.

Finally. the Massachusetts Port
Authority objects to the proposed
requirement in § 161.305(h) to use
"currently accepted economic
methodology and reflect current airline
industry practice." It argues that this
requirement is vague, stating further that
,airport sponsors cannot be expected to
properly reflect current industry practice
when individual airlines have widely
diff.erent accounting treatment of assets.
costs, operational procedures. etc.

Few comments were r"eceived on the
que~tion of how compliance with
conditions of approval would be
demonstrated in the absence of
equivalent analysis. The AFA thinks it
would be virtually impossible; however.
it statea that an applicant should be free
to provide additional information if it
chooses.

There 'was consensus ampng
cornmenters that the elements of
analysis should be detailed in the rule
rather than described in an FAA "
Advisory Circular. The AOCI and
AAAE add that examples of methods for
compliance and types of studies that
could be done may be included in an
advisory circular.

Another question in the NPRM: asked
if all applicants should be required to
consider a specific list of costs and
benefits in the analysis of their proposed
restrictions on Stage 3 aircraft
operations, rather than have the
flexibility as proposed. '

the NATA recommends that FAA
require the airport sponsor to include an
evaluation Qf the proposed restriction's
impact on the fixed-base operator's
economic operatinE environment.

The U.S. Chamber of Commerce urges
FAA to include the effects on
businesses,· competition, and,. interstate
commerce.

The Air Freight Association claims
that. as applicants must'demonstrate
compliance with the conditions of
approval, maximum flexibilily should be
retained to allow tailoring analysis to
the specific problems. However, the Air
Freight Association suggests that i!
would be useful for applicants to be .
aware of the type of cost-benefit data
the FAA consi'ders to be appropriate;
The AOCI and AAAE also support

flexibility, but point out that the rule·
should specify any particular costs and
benefits that the FAA wants provided.
The Chicago"Association of Commerce"
and Industry recommends that the rule
require airport operators to include in
their submission an analysis of the
cumulative eff-ect on commerce of the
proposed'restriction, as well as
restrictions already ir'l effect. This
analysis of cumulative effect on
commerce would include the total effect
on airport' capacity and on the volume of
passengers and cargo for the year of
implementation. as weH as the nu'mbe"r
of affected operations by cla"ss of user
(and for air carriers. the nwnber of .
operations by carrier)-the elemen.ts
already proposed by § 161.305(e). In
addition, the commenter recommends
that the analysis of cumUlative eflect .
include imp.act~ on specific city-pair
markets..

The EPA wants the FAA to
specifically state in the rule that non·
monetary benefits (such as reductiop. in
population highly annoyed, reduction in
population likely to be awakened•.etc.)
should be analyzed.

Thomas Murray insists that the
analysis must be rigorous. He maintains
that it must"include modem techniques
for both qualitative and quantitative·
procedures and must contain a specific
list of items to be included in the
analysis. including ecological. physical.
and psychological factors.

Comments were also sought on
whether the required analysis of a
restriction on Stage 3 aircraft operations
should vary with the type of airport or
type of restriction and, if so.
identification of the categories to be
established to differentiate analysis
requirements., "

The ATA contends that. as in the
basis. of Stage 2 restrictions, standards
for analysis should not vary on the ~asis

of type of airport/type of restriction.
although the content of the analysis will
vary on the basis of significance and

,complexity.
The Air Freight Association and

McDonnell Douglas also strongly
support uniform rules. Air Freight
Association adds that attempting to
define different categories of airports
and/or restrictions is an impossible task
and will necessarily lead to further
problems in the future. Federal Expres$
concurs, stating that standardization is
important for non-discriminatory
application of the nat.ional noise policy
regulations. The UPS believes that the
FAA should allow some flexibility in
how the analysis is conaucted.. but that
the same analysis and evidence
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requirements should apply to all \ypes
of restrictions.

ConVersely, airports ond 11)~al
communities tend to .support some
differentiation in analysis. The AOCI
and MAE. echoed by the City of Long
Beach. suggest that categories 'of
airports might includehigh-density
airports. other large hub airports. mixed
general aviation and air carrier airport8~

and general aviation airports. They
.further add that analysis requirements
may vary according to the extent that,a'
res'triction would preclude -operations .by

. a particular class of aircraft: restrictions
limning noise without prohibi ling an
aircraft's use may -require 8 lower level
of analysis than one that would totally
exclude an aircraft

Another commenle<, Charles Feltus,
Chamblee. Georgia. states that the
required analysis should vary according
to the size .and uses 'Of the airport. RuJes
appropriale for major airports served by
the commercial fleet may be
inappropriate for general aviation and
reliever airports. The City ofTurrance
strongly 'recommends that distinct and
different regulations should apply 10
general aviation versu8 commercial
facilities. The City of West Palm Beach.
Florida. 'Suggests that an aircraft's,
specific.noise 'characteristics may
dictate d.i.fferentiating requirements.

Response: As a result of the comments
received, the rule reflects a major
restructuring of this section to align the
conditions for approval with th~

analysis requirements. This modification
is intended to illustrate how the analysis
will be used in the -approval process to
support each of the six conditions for
approval. Proposed § 161.317,
Conditions for approval, is deleted from
the final rule. Releyant components.of
proposed § 161.317 have bean
incorporated into this revised § 161.305
as suggested elements of analysis.

There was consensus among
oommenters that elements of the
analysis should be detailed in the rule
rather than in an FAA advisory circular.
To the extent that the elements can be
stated in general enough form to assure
application to a wide range of potential
restriction types and airport
circumstances. this has been
accomplished in the final rula.
Applicants may consull with FAA staff
in advance of the development of a
proposed restriction for further
suggestions on analysis techniques and·
sourCes of information on analysis .
methods.

Revised § 161.305 requires that tha
applicant provide: (1) The complete text
of the propos,ed restriction and
submitted alternatives; (2) maps
denoting the airport geographic

boundaries; (3l an adequate
environmental assessm:ent or adequate
infunnaoon 'supporting a categorical
'exclmion; .If) a summary of the evidence
·supportin;g the six staJutory conditions
for approval: and {S} an analysis of the
restriction. demonstrating substantial
evidence of.fuIfillmenl of lbe'statutory
conditions. All of this information was
required in tbe proposed rule. although
some has been consolidated into
§ 161.305 in lbe final rule from othar
sections.

Within the analysis of the restriction,
substantial evidence must be provided
for each condition. For each rondition,
the final rula stipulates minimum
evidence to be ,submitwd as wall as
evidence that may be submilled if it is
appr.opriate and provides further
support' for the requisite condition.. For
example. for condition 1. stating lbat the
restriction is reasonable. nonarbitrary.
and nondiscriminatory~evIdence .should
be provided that -a current or projected
noise or access problem exists, acd that
the proposed actiona will relieve the
problem. In additiun, evidence required
to support other conditions (I.e., that
expected net benefits of the proposed
restriction exceed the benefits of other
alternatives) will support the \
reasonableness of the restriction. For
each condition of approval. the FAA has
identified and mandated the analytical
requirements that are essential to
approving the restriction and indicates
the type of evidence and analysis that
would assist the appHcant in providing
substantial evidence that the conditions
of approval have been met..

Under condition 2, evidence must be
submilled lbatthe estimated potantial
net benefits lIl'B'positive. but the
applicant has latitude In considering. as
it believes appropriat-e. the components
of costs and benefits. and the level of
analysis of alternatives. In response to
comments regarding the benefits'of .
restrictions" the rule clarifies the FAA's
original intent that benefit analysis
snoul-d be rigorous. The applicant can, in
addition to describing o~J,.p.r benefits, 
including improvements in quality of
life, quantify the noise benefits. such as
numbers of people removed from noise
contours.• improved workforce and/or
educational productivity. or other
benefits.

The final rule deletes the proposed
requirement to "reflect current airline
industry-practice" in response to
comments that compliance with this
requirement wO'uld be difficult in the
absente of consistent jndustry practice.

-With respect to concerns expressed
regarding the availability of required
data. FAA emphasizes that it does not
expect applicants to attempt to acquire

proprietary infonnation. Anal)SlS can be
devel"",ed using publicly available data.
published in ,corporale annual reports or
in Security and Ext:hange Commiss!on
[SECj filings, oc submitted to lbe
Depar1meot of Trnnsportation While
the FAA will noldevelop anal}l'>is for an
appli<:aot program staff will be
available to direct appn.cBnts to s~:nlTces

of data. It should also be noted thaI
participants in the 14 CI'R part 150
program are eligible to rereive fuading
for conducting studies, w.hich may ,
mitigate concerns as to the cent .of
developing .an analyst'!.

Finaily,FAA decided not to
diffarentiate analytical requiraments by
airport'.Ol' ~triction type. There was 
widespread concern among commenters
that such differentiation could lead to
the very problem, tbe "patchwork quilr'
among airports, that the national noise
policy is att-empting to eliminate.

Seclion 161,3lJ7 Comment by Interested
Parties

The proposed rule wxl for this saction
was remganized, but no substantive
changes were made. Paragraph (bl.
requiring appiicantD.otice to interested
parties· ofany .change to the proposal.
was moved to § 161.309 for more
appropriate placement. The fanner
paragraph (e), requiring submission to
the FAA of ~videnceof notice. was
deleted as redundant (addressad
elsewhere in the rule). A new par..a.graph
(b) makes clear an applicant's required
submission of a summary of .r.omments
to the FAA and full text of comments on
request.

Section 161,309 Requirement for New
Notice

The proposed rul~ would have
required airport operators to initiate a
new notice if it makes substantial
changes to the proposed restriction or
the analysis during the tao-day notice
period. A substantial change included.
but was not limited to, a more restrictive
proposal or a revision that alters the
way impacts are apportioned among
aircraft. If a substantial change is made
during the FAA's lBO-day review of the
proposed restriction, the applicant must
notify FAA in writing that it is
withdrawing its proposal from the
review process until it has completed
additional analysis, notice, and
comment.

Comments: As with the new notice
requirement for proposed restrictions on
Stage 2 aircraft operations, some'
commenters believe that beginning the
l80-day period for approval again for a
proposal revision is excessive and could
seriously impede the loca1 rulemaking
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process, as well as make airpor-t
operators inflexible to change. Other
commenters believe that any change to
a proposed restriction should trigger a
new comment period.

Response: As with subpart C, the rule
is revised to limit the definition of
substantial chanRe. The final rote
retains the requirement for the lSo-day
FAA review process to begin again for
substantial changes. However. the
illustration of "substantial change" is
now limited to a change that would
increase the burden on an aviation user
class, The rule now eliminates changes
in apportionment of the restriction's
burden as a "substantial change" ,
because there may be cases where, cJl
although.a change in apportionmejJ.V'"
occurs, the adverse impact on J.!'Parties
is decreased. The airport operator may
consult the FAA for guidance if it is
uncertain whether a 'change is
substantial and merits restarting the
review process. While the FAA does not
want to discourage changes to
restriction proposal during the lBO-day
period, it is essential that interested
parties have ample .time to review and
comment on the changes. As with
proposed restrictions on Stage 2 aircraft
operations, a likely case will be a
change resulting from the 45·day notice
and comment period. In such a case, the
airport could expeditiously revise its
restriction and!or analysis, adding
perbaps as little as 60 days to the 180
day period.

Section 161.311 Application Procedure
for Approval ofProposed Restriction

As' proposed, this section would
require applicant submission of the
requisite analysis, summary of evidence
as to the conditions, evidence of a
public comment period, and a statement
that the applicant is empowered to
implement the restriction or represents
that empowered party. Although the rule
has been revised to more clearly-align
analytical requirements with the six
statutory conditions for approval, it is
still advantageous for the applicant to
summarize how the analysis supports
the conditions. Aside from minor textual
edits and reorganization, there Bre two
substantive changes in the rule text.
Former paragraph (c), requlring
submission of evidence of public notice
and comment, was deleted from this
section as this requirement is replicated
elsewhere in the rule text. A new
paragraph (d) has been added requiring
the applicant to state whether, in the
event of disapproval of the restriction or
any alternativ~, the applicant wishes the
FAA to grant partial approval of a
restriction if that part of the restriction
meets the statutory conditions. Partial

approval, as discussed above in the
major issue section "Total Versus
Partial Approval," could expedite the
review and approval process.

Section 161.313 Review ofApplication
As proposed in the NPRM, this section

would set fortb FAA responsibilities for
review of applications. Several minor
textual changes were made in the rule
that do not result in substantive changes
of the rule. Substantive changes include
one made in paragraph (a) to specify
that FAA determinations of
completeness will be made on 'all
submitted proposed restrictions and
alternatives. Paragraph (c) was
amended to accommodate 8ubmissiqn of
alternative proposals. Discussion of
submission of alternatives is provided
above in the general issue section ''Total
Versus Partial Approval." Amending
language added to paragraph' (c)[4)[iv)
assures that environmental
documentation encompasses an
environmental assessment or
information supporting categorical
exclusion. Finally. paragraph (c)[5) was
revised in the rule to make explicit when
FAA will deny an application for
incompleteness and return it to the
applicant, closing the matter without
prejudice.

Section 161.315 Receipt of Complete
Application

The section provided that FAA would
publish a Federal Register notice of the
proposed restriction, inviting comments
for a 3o-day comment period. It also
established that the FAA would notify
an applicant of FAA's intent to rule on a
complete application. The text of this
section remains unchanged in the final
rule. .

Section 181.317 Conditions for
''Approval

As proposed. once the analysis was
complete. the NPRM required the
applicant to submit substantial
evidence, drawn from the analysis,
showing that the six statutory .
contlitions for approval had been met.
The NPRM set out criteria that FAA
considers to be essential elements of
acceptable evidence of fulfillment. By
statute, the Secretary cannot approve a
proposed restriction unless there is
substantial evidence that the proposed
restriction: (1) is reasonable,
nonarbitrary and nondiscriminatory; (2)
does not create an undue burden on
interstate or foreign commerce; (3) is not
inconsistent with maintaining the safe
and efficient use of the navigable
airspace: (4) does not conflict with any
existing Federal statute or regulation: (5)
has been subject to adequate

opportunity for public comment; and (6)
does not create an undue burden on the
national aviation system. For each
condition for approval, the applicant
would select that evidence appropriate
to analyzing the particular restriction.

The NPRM stated that the burden of
analysis should rest with the applicant
to prove substantial evidence of
compliance with the six statutory
conditions. FAA queried the public with
respect to submissions of evidence with
the following specific questions:

Should a mandatory list of evidence
be provided in the rule to demonstrate
fulfillment of each statutory condition
for approval of the restriction If so, what
should the evidence consist of! Should
evidence requirements for approval bf
restrictions on Stage 3 aircraft vary with
either type of airport or type of
restriction1 If so, what categories should
be established to differentiate evidence
requirements?

Comments: The Air Freight
Association asserts that it is essential
for applicants to provide adequate
infonnation on undue burden on
interstate commerce and on the national
transportation system. Airborne Express
comments that all the evidence
requirements set forth in proposed
§ 161.317 sbould be mandatory.

The ALPA suggests that the fAA
review process include analysis of the
safety implications of a proposed
restriction, and proposed specific
language to satisfy its safety analysis
concerns. The ALPA wants the rule to .
require "an analysis of the effects of the
proposed restriction on the safety of
flight operations; on the use of airspace
in the vicinity of the airport, including
the interface with en route airspace; on
other safety considerations; and on
environmental factors other than noise."
Further, ALPA suggests revising
§ 181.317(c) to require that "evidence
shall include at a minimum. a showing
that the effects of the proposed
restriction will not be contrary to
applicable existing safety regulatory
sch-emes." .

The NAWe and Westchester County,
New York, want clarification of terms,
specifically undue burden. Absent such
definition. NAwe wants to shift the.
burden of proof to the FAA to establish
that any proposed restriction constitutes
an undue burden on the national
aviation system. The City of Cleveland
wants to shift the burden of proof
regarding reasonableness of a proposed
restriction to those parties opposing the·
proposal.

Tbe NOISE argues that. as the FAA is
in possession of facts essential to
establishing substantial evidence of
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conditions for approval, it should
assume this burden of evaluating the
conditions.

Final!}". me NPRM questioned
whether evidence .requirements for
approval of restrictions on Stage 3
aircraft should vary with either type of
airport or type of restriction and, if 80,
identification of categories to
differentiate evidence requirements.

The Air Freight Association again
states that uniform rules are more
appropriate. The UPS also asserts that
evidence requirements should apply to
all types of restrictions. According to
UPS. standard evidence requirements
are crucial. It also claims that any
restriction on Stage 3 nighttime
operations should be viewed as a per se
burden OD interstate commerce, and
that-in UPS' view-evidence submitted
will probably result in a finding of
undue burden.

Response: As indicated above in the
discussion of § 161.305, § 161.317 of the
proposed rule has been deleted, but its
evidence requirements and guidance for
a·pproval have been incorporated,into
the required analysis of § 161.305.
Because the conditions for approval
were mandated by slatute, there is no
change in the requirement that
applicants must "Submit substantial
evidence to support each condition for
approval.

With respect to evidence submissions,
FAA has determined that some
components of evidence within each of
the six conditions for approval are
essential, and § 161.305 indicates which
evidence: is mandatory. Mandalory
evidence requirements are consistent for
all airports and types of restrictions.

Section 161.317 Approval or
Disapproval ofProposed Restriction

Formerly designated § 161.319 in the
NPRM, this is now § 161.317 because of
the changes noted in the discussion
above. As proposed, this section
eddressed FAA review of proposals and
issuance of its approval or disapproval
dctennination. It further identified those
conditions on which a disapproval
would be issued, FAA's authority to
approve only Stage.3 restrictions, and
FAA conditional approval of a proposed
restriction.

This section has been revised and
refonnatted to accommodate submission
of alternative proposals aod to clarify
that FAA will only act upon complete
propoals. in the order of preference
indicated, contained in an application. A
complete proposal consists of a
proposed restriction and all required
analysis associated with the proposal. If
an applicant chooses to submit
alternative proposal'S. an application

may contain more than one. complete
proposal. If upon evaluation lbe FAA
does not approve any proposal. and if
the applicant has requested partial
approval as an option, the FAA may

, approve part of a proposal that meets
the statutory conditions for approval.

§ 161.319 Withdrawal or Revisian of
Restriction

Formerly § 161..321, this section, as
proposed, estahlished requirements for
withdrawal or amendment of a
restriction. as well as specifying what
amendments to restrictions are under
this part. Apart from minor .text
clarifications. this section was revised in
the final role to clarify that a subsequent
amendment to a Stage S restriction that
was in effect after October 1, 1990, is
covered in this subpart.

Section 161.321 Optional Use of14
CFR Part 150 Procedures

Formerly proposed as § 161.=123, this
section would allow the airport operator
to utilize the notice and comment
procedures contained in 14 CFR part 150
8S ,an altemative to the notice and
comment requirements 'Contained in this
subpart, and 10 include the analysis
required in this subpart in the airport
operator's part 150 program submission.

Comments: The same comments were
received on the proposed optional use of
14 CFR part 150 procedures for proposed
restrictions on Stage 3 aircraft
operations a8 were receh·ed for Stage 2
aircraft ~estrictionS.These comments
have been adequately summarized in
the discussion under subpart C above.

Response: In the rule, this section is
renumbered as § 161.321. A~ with
prCJposed restrictions on Stage 2 aircraft
operations, the part 150 process will
remain an optional procedure in the rule
for proposed restrictions on Stage 3
aircraft operations. As noted above, part
150 studies, whether for restriction
pJ;'oposats for Stage 2 or Stage 3 aircraft
operations, are eligib1e for Federal
financial assistance.

The FAA has made 80me revisions to
the optional use of the part 150 process
with respect to restriction proposals for
Stage 3 aircraft in response to comments
and in order 10 clarify the mechanics of
using this optional procedure. Section
161.321(b)(1) requires that the airport
operator ensure that all parties
identified in , 161.303 for direct
notification of a proposed restriction on
Stage 3 aircraft operalions are notified:
that the part 150 program will include
such a restriction and are offered the
opportunity to participate as consulted
parties. This revision is in direct
response to comments pointing 'Out a
potential deficiency in notice under the

part 150 option. The FAA concur. that
this could be a problem, and identical
revisions in subparts C and D have been
made for proposed restrictions on Stage
2 and Stage 3 aircraft operations.
respectiv-ely. The complete discussion of
this revision is presented above under
subpart C. The ~irport operator's part
150 submission must include evidence of
the requ1red notifications.

Section 161.321(bJ[3) requires th.
airport operator to clearly identify that
the part 150 submission includes a
proposed part 161 restriction on Stage 3
aircraft operations for FAA review and
approval under part 161, and to include
the information required in § 161.311 for
e part 161 application.

As deemed in § 161.3Z1(c), the FAA
will review the proposed part 161 Stage
3 restriction included in the part 150
submission in accordance with the
procedures and standards in part 161.
The FAA will review the part 150
submission, in its entirety. in
accordance with the procedures and
standards of part 150.

In § 16Ul21(d), the rule explicitly
states that an amendm~ntof a Stage 3
restriction may also be processed under
14 CFR part 150 procedures to the same
extent as an initi~l submission may be.

Section 161.323 Notification ofa
Decision Not to Implement l1 Restriction

Proposed as § 161.325, this section
stipulated certain applicant action if an
approved restriction is not implemented.
The proposed text is not changed in the
rul•.

Section 161.325 Availability ofData
and Comments on an Implemented
Restriction

, This new section was added 10 this
subpart. as well BS elsewhere in the rule
text, in response to comments.
Addressed in detail under a different
subpart discussion. this section answers
cornmenters' concern that data and
comments on the initial restriction
application be available for inspection
or use by proponents of a restrictioll
reevaluation at a later date.
Consequently, this section requires that
data and comments be retained by the
airport for as long as the restriction is in
effect, and that they be mad. available
for inspection if the FAA hQ,s
determined that a reevaluation of that
restriction is justified.

Subpart E of the proposed role
implements the Acrs directives
regarding reevaluation of agreements or
restrictions affecting Stage 3 aircraft
operations. Changes of the proposed
subpart text for the finat role are
minimal but not insignificant, and are



Federal Register / Vol. 56, No. 166/ Wednesday, September 25; 1991 / Rules and Regulations 48687

discussed in detail below. Revisions
were based upon comments and FAA's
own determinations of needed changes.
Most significent are the lessened notice
requirements (changed throughout the
rule); the greater specificity regarding
both the scope of application and the
reference point for the noise-level
change triggering reevaluation
candidacy: and the more explicit
statement of required data retention and
accessibility.

Comments: Comments evidence
considerable general support for the
reevaluation pro.cess detailed in the
NPRM. but there were some aspects of
the procedure that prompted specific
requests for changes or clarification.
COffirp.ents addressing issues pervasive
to subpart E will be dealt with first, with
comments referencing issues contained
in specific sections discussed in the
appropriate section below.

The NAWG's comments express
concern that adverse findings on
reevaluations can interfere with
contractuaL obligations, hampering
airports' financing ability and capital
market access.

Resoponse: While the FAA is
sensitive to the capital market funding
position of airports, as is apparent from
the procedure for imposition of
sanctions in subpart F, the FAA's action
regarding reevaluations is pursuant to
statutory directive. Moreover, while the
FAA action may affect an existing
contract. the FAA is not a party to the
contract. and both contracting parties
presumably are aware of the potential
for reevaluation. As with the imposition
of sanctions, it is assumed that capital
market sources will factor the cost of
this possibility intl) the cost of capital. .

Comments: Responding to the NP~
question as to what access reevaluation
petitioners should be allowed to data
that had supported the initial restriction
approval, the NBAA and UPS comment
that access to data utilized by airport
operators in the restriction application is
necessary.

Response: The FAA is persuaded that
accessibility must be assured for
information regardings limitations on
Stage 3 aircraft operations contained in
agreements 4nder subpart B and in
restrictions under subpart D.
Consequently, new § § 161.109 and
161.325 were added to the final rule text
in 'subparts Band D, respectively, to .
require retention of data and comments
for the duration of the restriction and
their availability for inspection during
the pendency of reevaluation of
restrictions on Stage 3 aircraft
operations. once ,FAA determines that a
reevaluation is justified. .

Section 161.401 Scope

This subpart, in accordance with
statutory directive. applies only to
restrictions on Stage 3 aircraft
operations that were agreed to under
subpart B or implemented under subpart
D. This section also notes the statutory
exceptions to reevaluation. One text
amendment to the rule clarifies this
subpart's conformance with the Act's
mandate that reevaluation apply to
Stage 3 aircraft operation restrictions
that first became effective after October
1,1990.

Comments: The Metropolitan
Washington Council of Governments
and Newport Beacb. California, request
that the final rule clarify the .
nonapplicability of the reevaluation
process to statutorily exempted
restrictions listed in section 9304 of the
Act.

Response: Upon review of this text.
the FAA finds that § 161.401 makes
applicability sufficently explicit as to.
the statutory exemptions. and that
further explanation of applicability to
grandfathered restrictions is
unnecessary.

Comments: Comments from Airborne
Express and San Jose, California, state
that reevaluation should not be applied
to agreements.

Response: The FAA notes that
subsection 9304(f) of the Act provides
for Secretarial reevaluation of any
restrictions previously agreed to or
approved under subsection [d) of the
Act (addressing apP!oval. of restrictions
on Stage 3 aircraft operations). The final
rule reflects this statutory directive in
not exempting agreements with Stage 3
aircraft restrictions from reevaluation
under subpart E.

It should also be noted that, with
regard to reevaluation, the Act refers
solely to agreed-to or FAA-approved
restrictions on Stage 3 aircraft. This
statutory limitation is adhered to in the
rule, as it does not permit reevaluation
of restrictions on Stage 2 aircraft
operations,

Section 161.403 Criteria for
Reevaluation

As proposed, this section mirrored the
statutory mandate that only an aircraft
operator may request a reevaluation,
and set forth the initial criteria that must
be met for an FAA determination that a
reevaluation is justified. -The
reevaluation applicant was required to
submit evidence demonstrating a change
in the noise environment or
noncompatible land use that results in at
least one of the statutory conditions for
approval in § 161.305 being violated. as
well as evidence of local attempts to

res'olve any dispute over the restriction.
This section also established a two-year
waiting period, after a restriction is
implemented, prior to a reevaluation
request. This section remains largely
unchanged in the final rule, except for
two clarifications that are noted in the
discussions below.

Comments: One cargo carrier,
Airborne Express, maintains that
applying the two-year wait for
reevaluation of an agreement is beyond
the statute.

Response: The FAA did change the
proposed text with the insertion of the
,word "nor:mally" to emphasize the
flexibility of the rule: that the two-year
wait will typically-but not rigidly-ba
applied to reevaluation of agreements.

Comments: The ALPA endorses the
proposed quantitative criterion of a 1.5
dB change in the noise environment to
trigger reevaluation, but the National
Airport Watch Groups argues that the
threshold for reevaluation should be 3
dB. The latter's comments note that this
higher threshold would ensure that·
benefits ~ould be achieved without
hazard of rollback.

Response: This latter comment
reveals a need to clarify of the 1.5 dB
change requirement. The 1.5 dB change
relates to the target goal, that is, it is not
a change from the initial noise level, but
a change from the ta"rget goal. To
prevent similar misinterpretations, the
proposed. text of § 161.403(b)(l) is
amended to clarify that calculation of
noise-level change is to be based on the
divergence of the actual noise impact of
the restriction from the estimated noise
impact predicted in the anaylsis
required in § 161.303(e)(i)[A)(2).

Comments: The NAWG also wants
the FAA to disallow consideration on a
case·by·case basis of other criteria
presented by aircraft operators f~r

reevaluation, arguing that precise
criteria must be identified in the
regulatory language. The Airport
Coordinating Team submitted comments
requesting that the 1.5 dB change not be
the sale determinant that reevaluation
based on noise chan~e is justified, and
that single-event noise changes should
be considered.

Response: Upon review of these
suggestions, the FAA has determined
that no change in the proposed rule
language is necessary, as the present
text provides sufficient latitude and
fle~ibility for consideration of other
evidence as appropriate.

Comments: Comments offere4 by
ALPA request additional text to clarify
that the two-year waiting period for
reevaluation does not apply to safety·
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restrictions that are beyond the scope of
proposed part 161.

Response: The FAA finds insertion of
such language unnecessary. since
regulatory requirements contained in
one subpart of the Code of Federal
Regulations have historjcally been not
applicable to other regulatory subparts
unless that application is explicitly
noted.

Comments: Comments submitted by
several towns in California. Arizona,
North Carolina. Massachusetts,
Michigan, and Colorado (in a joint
submission), and by Ml;\ssport request
that petitions for reevaluations be
permitted froin local governments and
citizens affected by airport operations.

.Response: The final rule text adheres
to the statutory limitation that
reevalution be conducted only upon the·
request of an aircraft operator

.(subsection 9304(1J).
Comments: The burden imposed by

the reevaluation process overall was
discussed by several commenters. Five
communities (in one comment
submission) and the Metropolitan
Washington Council of Governments
argue it is unfair that airCraft operators
may base ~ challenge to a restriction on
only one of the six statutory criteria,
while the restriction applicant must
prove all si~ conditions. The UPS
comments, however, note that this
requirement is consistent with statutory
language in section 9304 of the Act. The
NBAA maintains that the burden of
proving that reevaluation is justified
may be too great for one general
aviation operator to bear, and that the
FAA should undertake the burden of
proof once the aircraft operator
demonstrates that reevaluation may be
appropriate.

Response: This suggestion is contrary
to the explicit placement of the burden
provided in subsection 9304(f) of the
Act. Due to the general concern
expressed by numerous commenters
regarding the burden of the notice
requirements throughout the proposed
rule text. the FAA has significantly
minimized the burden of the notice
requirements in § 161.407, discussed
below.

Section 161.405 Request for
Reevaluation

As proposed. this section stipulated
information that must be submitted to
the FAA by a reevaluation applicant to
obtain FAA's initial determination of
whether a full reevaluation of the
restriction is justified. Proposed
information requirements included a
description of the restriction, evidence
of both the change in the noise
environment (required in § 161.403) and

the likelihood that it results.in violation
of at least one of the statutory
conditions for approval. Further, the
applicant was required to provide
evidence of local attempts to resolve the
dispute. Section 161.405 also. described
fact gathering that may be undertaken
by the FAA a.nd what procedures follow
FAA determination that reevaluation is
justified (completion of analysis and
notice by the reevaluation applicant].
No substantive changes were made to
the proposed text of this section in the
rule. .

_./ Commerit.s: A joint submission of
comments by five communities in .
various states suggest that the FAA not
defer the bulk of analysis required for a
reevaluation request until after its initial
determination that reevaluation is
appropriate.

Response: While this suggestion
understandably reflects communities'
desire to dissuade applications for
reevaluations, FAA rejects this proposal
as being unnecessarily costly and
burdensome to those seeking
reevaluations of restrictions.

Section 161.407 Notice ofReevaluation

As proposed, this section addressed
the published and direct notice required
by reevaluation applicants once
reevaluation was determined to be
justified by the FAA. It also set forth Ihe
requisite information for each notice.
There was a significant number of
comments addressing the burden of
notice generally, for both initial
restriction application and reevaluation.
Consequently, after review of comments
and FAA's own review of proposed rule
requirements. the text of this section is
revised in the rule to significantly lessen
the notice burden to the extent possible
consistent with the statutory and public
interest mandate to assure sufficient
notice to all interested and affected
parties. This revised section also
confonns to revised notice requirements
in the rule text of subparts B. C, and D.

Consistent with revisions in other
subparts. publication of notice in a
national circulation newspaper and
aviation trade publications has been
eliminated. Published notice is now
limited to an areawide newspaper or
newspapers of general circulation that
either singly or together has general
circulation throughout the airport noise
study area (or the airport vicinity for
agreements at airports where a noise .
study area has not been delineated). A
new requirement is added regarding
posting of a notice in the airport in a
prominent location accessible to airport
users and the public. Because of the
lessened published notice, direct notice
is slightly expanded with respect to

airport users, community groups, and
business organizations in the affected
area "ana known to be interested in the
greement or restriction.

Comments: Comments submitted by
the Chicago Association of Commerce
and Industry requested 8 longer
minimum comment period, such as 90
days.

Response: After review of this
suggestion, the FAA has decided to
leave the proposed 45-day comment
period unchanged. The 4S-day minimum
comment period in § 161.407 together
with a subsequent 4s·day comment
period offered by the FAA provide
ample opportunity for review and
comment on the data available.

Section 161.409 Required Analysis by
Reevaluation Petitioner

The analysis requirements in the
proposed rule text for this section
remain largely unchanged. with two
exceptions. Section 161.409(b)(5) has
been revised to require an adequate
environmental assessment of the impact
of discontinuing all or part of the
disputed restriction, or information
supporting a categorical exclusion under
FAA orders implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321). A second change was in
response to commenters' observations
as noted below.

Comments: Comments submitted by
the AOCI and the AAAE contain valid
observations on inappropriate
terminology in proposed § 161.409(c).
Specifically, they criticize the
descriptions of restrictions that had
been properly imposed and were being
considered for reevaluation as alleged
"violations" of the statutory conditions.

Response: As the commenters
properly point out, such restrictions are
not in violation of the statutory
requirements merely because they were
not unilaterally rescinded once
conditions changed and they may no
longer meet the statutory criteria.
Therefore, the FAA has appropriately
revised the rule text of § 161.409[c) and
elsewhere as needed.

Section 161.411 Comment by Interested
Parties

This section, as proposed in the
NPRM. established procedures for
receipt of comments to the reevaluation
applicant and for notice to interested
parties of any subs,tantial changes made
to the analysis that was initially
available for comment. A 4S·day
comment period was required from the
date the changed analysis is available.
What was proposed § 161.411(c).
addressin~ submission of evidence of
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notice and a summary of comments ~o

the FAA, is now in § 161.413(8) for more
appropriate placement.

Section 161.411(a) is revised in the
rule to clarif)' that comments..need only
be made available for inspection by
interested parties. This parawaph
continues. as initially proposed. to
require that comments be retained for
only two l'ears following FAA
reevaluation.

Section 161.413 Revaluation Procedure

As proposed. this section required
that the applicant suhmit to the FAA the
requisite analysis. evidence of notice,
and a summary of comments;
established FAA Federal Register notice
of reevaluation, which beg~ns a second
45~day comment period; and noted FAA
ability to conduct additional information
acquisition procedures as needed.

This proposed text remains generally
unchanged in the rule, except for two
changes that deserve cursory attention.
One minor text reorganization of the
proposed rule, as noted in tne above
discussion of § 161.411(c), is insertion of
proposed § 181.411(c) (submission of
~videnceof notice and a summary of
comments) into § 161.413{a). wbich
references this documentary submission
requirement to a lesser extent. Thus, 8

redundancy in the proposed rule was
eliminated in the final text. In addition.
a sentence was added to the end of
§ 161.413(b) to clarify that FAA will not
act upon incomplete reevaluation
applications.

Comments: The Chicago Association
of Commerce and Industry's comments
suggest that the airport operator submit
the fui! text of all comments to the FAA.

Response: The proposed text remains
unchanged in this regard, as it
adequately addresses the accessibility
of this information. Section 161.413
provides FAA access, upon request, to
comments submitted to the applicant
and the authority to gatheJ: any
additional informative material as
deemed necessary. Comments are also
submitted directly to the FAA upon the
Fede:'al Register notice initiating the,
FAA's 45-day comment period.

~ection 161.415 Reevaluation Action

This proposed section specified action
subsequent to completion of the
reevaluation proqess. If FAA found that
the rest(iction met the statutory criteria,
the restriction remained in effect: i(the
restriction was fOWld to be not in
compliance. FAA approval would be
rescinded. FAA would publish a Federal
Register notice announcing its findings.
and also directly infonn the airport
operator and applicant aircraft operator.
An airport operator would have to

rescind a previously approved Stage 3
restriction or ease "to e~force a Stage 3
restriction previously implemented by
agreement.

One significant reyision was, made in
the rule text of § 161.415(b) to allow
continued implementation of portions of
a restriction that are still in compliance.
The revised text allows FAA
withdrawal of a previous approval to
the extent necessary to bring the
restriction in compliance. This provision
allows retention of parts of a restriction
and permits continuation of some of the
restriction's noise abatement benefits to
surrounding communities to the extent
permissible.

Section 181.417 Notifieo/Jon of Status
of RestrictiollS and Agreements Not
Meeting Conditions-of-Approval
Criteria

In the NPRM, this section required
FAA withdrawal of any previous
approval of a restriction no longer in
compliance and mandated that the
airport operator rescind a previously.
approved Stage 3 restriction or cease to
enforce a Stage 3 restriction previously
implemented by agreement. One major
change to the proposed text is made to
the final rule to parallel the cbaoge
made in § 161.415 regarding FAA .
withdrawal of its approval of that part
ofa re!itriction no longer in compliance.
That noncomplying portion of the
restriction must ee rescinded by the
airport operator and may no longer be.
implemented.

Subpart F contains the procedures
that wiU be used to notify an airport
operator of an apparent violation of part
161, and the procedures used to
terminate airport eligibility for airport
grant funding and PFes once
noncompliance has been determined.
The penalties for an airport operator's
failure to comply with the Act are set
forth in sections 9307 and 9304(e), which
state:

Section 9307-Under no conditions shall
any airport receive revenues under the
provisions of the Airport and Airway
Improvement Act of 1982 or impose or collect
a passenger facility charge under section
1113(e] of the Federal Aviation Act of 1958
unless the Secretary assures that the airport
is not imposing any noise or access
restriction not in compliance with this
subtitle.

Section. 9304(e)-Sponsors of facilities
operating under airport aircraft noise or ...
access restrictions on Stage 3 aircraft
operations that first become effective after
October 1. 1990, shall nol be eligible to
impose a passenger facility charge under
section 1113(e) of the Federal A....iation Act of
1958 and shall not,be eligible for arants
authorized by section 505 of the Airport and
Airway Improvement Act of 1982 after the

90th day following the date on which the
Secretary issues a final rule undar section
9304(a) of this A!=l, unless such restrictions
have been agreed to by the airport proprietor
and aircraft operators or the Secretary has
approved the restrictions under this subtitle
or the restrictions have been rescinded.

The FAA posed a number of questions
in the I\'PRM regarding the proposed
procedures. These questions included
inquiries on methods to minimize
adverse effects on capital markets of
termination of AlP funds and PFC
revenues, the feasibility of documenting
necessary findings on the record without
trial·type procedures. the'
appropriateness of the proposed notice
procedures and comment opportunities,
and the timing of the suspension of
approval to impose a PFC and the
disposition of PFC revenue after a
determination of noncompliance.

The process proposed in this subpart
has been significantly changed in
response to comments and the FAA's
own internal review. The final rule now
provides a period for the FAA to
attempt informal resolution to resolve
the noncompliance issue with the
airport. The airport now has two
procedures from which to choose if
informal resolution is unsuccessful.
There is one process for airports that
agree to defer implementation of the
suspect restriction pending formal.FAA
determination, and another for airports

.lhat do not agree to, defer
implementation. While these two
procedures are generalIy similar as to
the substantive steps, the former does
provide procedural and time-relevant
advantages to the airport operator. In
making this decision. the airport
operator exercises some control over the
timing of the sanction-determination
process, 'as well as over the nwnber of
opportunities for input to, and
consultation with. the FAA during this
determination process. If a question
arises whether a restriction is in
compliance with this part, the airport
operator choosing to defer
implementation or emorcement of that
restriction can avoid any adverse effect
during the FAA process.

Section 161.501 Scope

This section delineates the scope of
this subpart.

Commellts: A number of general
comments on this section were received.
Several organizations, including ATA,
note that the FAA has a number of
enforcement 'tools, such as civil penalty
action, to address violations of the
restriction issuance requirements. The
ATA asserts that the final rule should
explicitly state FAA's intent to use all
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enforcement avenues that are available
and within the FAA's statutory authority
to ensure compliance with national
aviation noi.se policy goals. Several air
cargo carriers and their associations
interpret section 9307 to impose
sanctions for noncompliance with any
section of the Act, and suggest ihat the
FAA also apply the Act's qqq sanctions
for noncompliance with the Federal
aircraft transition schedule contained in
part 91 of the Federal Aviation
Regulations. The Air Freight Association
further suggests using the Act's
sanctions for "imposing any such
restriction in violation of any other
existipg law with respect to airport
noise or access restrictions by local
.authorities,"
. Response: This section continues to
delineate the scope of subpart F. setting
forth the administrative process that
will be used to determine compliance
with part 161 and the Act and to impose
sanctions. As suggested by several
commenters, a sentence has been added
to clarify that these procedures only
supplement, and do not circumscribe,
any other remedies that are available to
the FAA and within the agency'.
statutory authority to promote voluntary
compliance and impose sanctions for
violations of the Act and the Federal
Aviation Regulations. This sentence is
intended. to ensure the availability of
other avenues in addition to terIJ1ination
of funds under part 161 and to preserve
the FAA's authority to initiate
proceedings in circumstances that
warrant immediate action to protect the
national aviation system. The FAA may
seek judicial relief. such as an injunction
to stop a restriction being implemented.
without first completing an informal
resolution process in a situation where
an airport operator is imposing a
restriction that. threatens the national
aviation system and related Federal
interests. Such judicial action would not
tenninate funding. In order for funding
to be terminated under part 161, the
process outlined in part 161 must be
completed. Such judicial action in no
way affects the part 161 process itself.

Violations by air carriers of the
aircraft transition requirements and
nonaddition restrictions contained in
part 91 are covered by section 9306(e) of
the Act-. That sction clearly states that
violations of those sections and the
implementing regulations are subject to
civil penalties and the procedures
provided in title IX of the Federal
Aviation Act of 1958 for violations of
title VI. Violations related to restrictions
of Stage 2'and Stage 3 aircraft .
operations are subject to the sanctions
contained in sectieins 9307 arid 9304(e) of

the Act (quoted above). Both sections
require termination of both eligibility for
airport grant funds and authority to
impose or collect PFC's for violations.

Also added to the final rule is a new
paragraph (b) that addresses two issues,
First, it incorporates what was formerly
§ 161.503(a) of the proposed rule that
prohibits a noncomplying airport's
receipt of AlP funds or imposition or
collection of PFC's. Second, this
paragraph now provides that an
airport's rescission or written
commitment to rescind or not ernorce a
noncomplying restriction will restore the
airport's compliance with the Act and
this part.

Section 161.503 Informol Resolution:
Notice ofApparent Violation

This section was not proposed in the
NPRM, but is newly added to the rule.
As with the recent rulemaking (l4 CFR
part 158, 56 FR 24254, May 29, 1991)
related to passenger facility charges,
several commenters express concern
about the proposed part 161 procedures
to terminate PFC authority and the
economic disruption that such action
could create. The FAA added this
section for reasons similar to those
raised in the part 158 rulemaking.
Providing an informal opportunity to
resolve the question of comp~ianceprior
to termination of PFC authority and AlP
funds. as well as other changes to this
subpart of the final rule, is intended to
increase investor confidence in PFC·
hacked .bonds, enhance the
marketahility of such bond. and,
ultimately, reduce the amount of PFC
revenue needed for interest and
financing costs resulting from lower
bond ratings and higher project
financing costs. These changes should
assure all parties that every effort will
be made to resolve ,the compliance
question prior to termination.

If efforts to resolve differences
informally Bre not successful. the FAA
will notify the airport operator in writing
that a noise or access restriction may
violate the Ad or implementing
regulations.

Section 161.505 Notice ofproposed
termination of airport grant funds and
passenger facility charge~

As proposed in the NPRM in former
§ 161.503, if the FAA received evidence
ot. a complaint that a noise or access
restriction was imposed in violation of
part 161, the FAA would provide notice
of the apparent violation to the airport
operator. A 3o-day -period was proposed
for the airport operator to submit
satisfactory evidence of compliance
with part 161. If the airport operator
failed to do so, the FAA would notify

the operator of the agency's intent to
terminate AIP grants and revenues and
rescind approval to impose PFCs. The.
FAA proposed to puhlish a notice to that
effect in the FederalRegister and invite
public comment on the notice. Following
a review of all comments, the FAA
would issue final determination
regarding compliance with part 161 and
the Act. If the FAA determhied that the
airport operator imposed a
noncomplying noise or access
restriction, the FAA would. immediately
discontinue·payment of AIP funds,
including reimbursement for costs
incurred before issuance of the notice,
refuse to execlite new airport grant
agreements, and rescind prior appro'val
to impose PFCs.

Comments: AGCI and AAAE state
that a public hearing should be required
before 8 detennination is made that an
airport operator has imposed a
restriction without complying with part
161. Both organizations believe that a
reasonable time is needed before
termination of PFC authority,
particularly where PFC revenue is
pledged to back bonds. The Port ..
Authority of New York and New Jersey
maintains that the FAA should take all
reasonable action to assure bondholders
and contractors of a reliable flow of PFC
funds.

The Air Freight Association and
Airborne Express argue that, becaQ-se
the sanctions are'mandated by statute~
the FAA has no discretion to attempi to
minimize any adverse effects resulting
from termination of AIP funds or PFC
revenue. These organizations point out
that sanctions should motivate
compliance by airport operators. and the
means for compliance are solely within
an airport operator's authority and
control. NBAA notes that the risk of
losing funds will, as always, be a factor
in the cO'st of capital, and the risk of
deliberate violations by an airport
operator is virtually nonexistent.

Response: As .proposed. the subpart
set forth a single administrative process
to determine compliance with the Act.
The FAA noted in the NPRM that the
final rule could be revised after review·
of the commen.ts and further
deliberation by the agency.
Implementing the suggestions of some
commenters, the FAA has made several
changes to the proposed procedures.
The process and procedures contained
in this subpart'were drawn from both
the procedures in p!lrt 158 and the
procedures proposed for part 161. The·
most significant revision provides the
airport operator with a choice of

. processes, based upon the airport
operator's decision whether to deler
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implementation of the restriction. after
-the FAA has advised the operator of a
possible -violation of part 161.

The rule presents the. airport operator
w.ith the opportunity to choose the

. timing of the sanction determination
process. and the number. of opportunities
for consultation with the-FAA during the
proceS8~The airport opera.tor must
inform the FAA within 20 days of the
FAA notice whether it,intends to defer
implementation of the restriction until
tha.FAA completes its compUance
deteJ;'lIlioation. Deferral of
implementation provides a longer
sanction determination process with
more opportunities to consult with ~e
FAA prior to the FAA's determination of
compliance. compared to the process
triggered.by an airport operator's

.decision not to defer implementation or
enf~rc_ementduring the FAA's
determination process.

U the airport operator agrees in
writing to defer enforcement or
implementation of a noise or access
restriction pending an FAA
determination of compliance, the .FAA
will proceed with a prp'cess similar to
~hat.provided in part 158 for termination
9f AlP eHgibHity and PFC authority for
violations of the PFC rule. However, in
Hen of ihe pubHc hearing provided in
part 15B, the FAA has provided a second
opportunity for r~solution or
consultation, and the FAA also mQY
solicit additional information from other

. pal;'ties. A public hearing is not provided
because, unlike the complex fina~cial "
issues surrounding use of PF,C reveI1;ue
in part 158, resolving the issue o.f
compliance with part 161 and the clear
requirements of the Act generaHy will
be straightforward and simple _
detenninati.ons. The issues invoJve4 are:
(1) Whether restrictions on Stage 2

~ airc~aft are "grandfathered" or were
issued. pursuant to the "notice and
analysis required by ~ec'tion9304(c) of
the Act; and (2) whether restrictions on
S,tage 3 aircraft are.contained iI\ an
agreement between the airport operator
and all affe"cted aircraft operators or
h~ve been approved by the Secretary
under sections- 9304(b) and (d) of the
Act. Also, the statutory section
providing for termination of AlP
eHgibiUty and PFC authority because of
noncompliance does not-require a....public
hearing, in contrast to the i!-ffirmative
public hearing requirement in section
9110(e)(12)(B) of the Aviation Safety and
Capacity Expansion Act of 1990 that is
implemented in part 158.

Instead, part 161 provides several
opportunities for airport operator
participation and consultation in the
determinatiC?n process reg.Brding

\
possible termination of AIPJunding and
PFC authority. The first is after issuance
of the notice of apparent violation and
the second foHows the Federal Register
notice of proposed termination. If the
airport operator agrees to defer
implementation of the restriction, a third
opportunity to consult with the FAA
occurs after'FAA receipt and review of
comments prior to issuance.of its
determination.

If the airport operator sgrees to defer
" implementation of the restriction, the

final rule section requires FAA notice to
the airport operator and Federal
Register notice of the proposed
termination, providing at least a 6O-day
comment period for interested parties.
This notice states the scope of the
proposed termination, the basis for the
proposed action, and any corrective
action the airport operator may take to
avoid termination proceedings. At the
close of the conunent period, the FAA
has at"least 30 days in which to review
comments and other information and
consult with the airport operator in
determining if the airport operator has
provided satisfactory evidence of
compliance or corrective action.

I! the FAA finds compliance or
sufficient c'orrective action, it will'notify
the airport' operator and publish notice
of complisnce in the Federal Register. I!
the FAA finds the airport in violation of
this part and without satisfactory
corrective action, it will notify the
airport operator in writing, prescribing
corrective action where appropriate.
The airport operator then has 10 days_
after receipt of this determinatio.fl either
to advise the FAA tha! it will complete
stipulated corrective action within 30
days or provide the FAA with·a list of
air carriers that have remitted PFC's to
the airport within the past 12 months.

After the 3(k\ay period, if the FAA
finds that sufficient corrective action
has been taken, it will notify the airport
operator and publish notice of
compliance in the Federal Register. If
satisfactory corrective action is not
taken by the airport operator, the FAA
will issue an order terminating airport
grant funds and PFC authority and
publish notice of termination in the
Federal Register.

If the airport operator has not
received approval to impose a PFC, the
FAA will advise the airport operator
that future applications will be denied.
Notification to air carriers of the FAA's
decision, and any. termination or
modification of PPC collection. will be
accomplishd in accordance with the
procedure.s recently adopted iq. part 158.

If an airport operator does not agree
to defer implementation of 8. restriction,

a shorter but similar process is
provided. Assuring a prompt and timely
determination of compliance is critical
where the airport operator does not
defer implementation.. Many airpor~

users could he adversely affected hy
implementation of a restriction while the
FAA determines if such restriction was
imposed consistent with the Act.
Further. the airport operator is in the
best position to know whether a
restriction has been issued in
compliance with the requirements of the
Act and implementing regulations.

Because of the possible adverse
impact on airport users when an airport
operator does not defer enforcement or
implementation, the. FAA has not
provided additional opportunity -for
consultation or informal resolution .
before issuing any further notices of
compliance or orders of termination.
Although the process is sbbreviated, the
FAA will still issue a notice of apparent
violation, providing a 20·day period.for
response by the airport operator. If a
notice of proposed termination is issued
after review of the airport operator's
response and any other information, the
FAA will provide a 3o-day period for
interested parties to comment. The
remainder of the process is similar to
that discussed above.

The final rule clearly gives the airport
operator influence over the timing of
sanctions-termination of airport grants
and PFC authority-if the FAA
determines that a noise or access
restriction may be in violation of part
161. Swift action would be taken by-the
FAA where a restriction may viQ.late
this part and airport users may be .
adversely affected. However. the airport
operator may choose to defer the
restriction while the matter is being
resolved and thereby delay the
imposition of sanctions. .

Paperwork Reduction Act

The recordkeeping and reporting
requirements contained in this rule have
been suhmitted to the Office of
Management and Budget (OMB) for
approval.·The information collection
requirements of this rule will become
effective when they are approved by
OMB.

Environmental Issues

Analysis Requirements for Restrictions
on Stage 3 Aircraft Operations and
Their Reevaluation

Subparts 0 and E require Federal
decisions involving the approval or
disapproval of 8 proposed restriction on
Stage 3 aircraft operations or the .
reevaluation of a restn.c,ion on Stage 3
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8ircrBf~. respectively. These Federal
decisions are'sqbject to the
requirements of.NEPA.

In the NPRM preamble, the FAA·
indicated that it does not anticipate that
proposals submitted under subparts D
and E will.have 8 significant ,
environmental impact. although there
may be 80me extraordinary
circumstances in which 8 significant
impact could occur. The FAA further
indicated that it did not have sufficient
data on which to base 8 categorical
exclusion for these proposals. Therefore.
the proposed rule included a
requirement in both subparts D and E
for the applicant to submit to the FAA a
draft environmental .document together
with its other analyses, The FAA would
then independently evaluate this draft
environmental document and use the
infonnation in it. supplemented 8S

necessary by the FAA. to prepare a
finding.of.no significant impact or,
possibly. an 'environmental impact
statement.

The FAA speCifically invited
comments on the above requirements
imposed on applicants. on
environmental considerations other than
noise that should be analyzed. on
whether'noise and any other impacts
may reach significant levels, on whether
any data supported categorical
exclusions of proposals submitted.under
subparts D and E, and on suggestions for
alternative procedures for complying
withNEPA.

Comments: The overwhelming
m~jority of commenta submitted ,on
environmental issues oppose the
requirement that applicants submit a
complete environmenta.l document for
all proposed resq-ictions on Stage 3
aircraft operations. calling it an
unnecessary burden. Some commenters
regard the requirement as an intentional
hindrance or delay of restrictions on
Stage 3 aircraft. Others complain about
the time and expense involved. For
example. two commenters complain that
the FAA is exceeding the statutory 180
day timeframe due to the draft
environmental document requirement. A
number of these commenters indicate
that restrictions would impl'Qv~, not
adversely affect, the environment. Some
commenters call for categorical
exclusions for restriction pr.oposals;
others indicate that, at most. a finding of
no significant impact would be
necessary rather than:a full .
environmental impact statement.
However, no analytical data were
submitte4 by commentet~.supporting

either categorical exclusion or finding of
no sign"ificant impact conclusions across
.the.board. S~veral commenters confused

the ~'draft environmental document" in
the NPRM with "environmenta] impact
statement" which heightened their
concerns over the burden imposed on
applicants. A few commenters seem to
thirik that a draft environental document
will be required for proposed
restrictions on Stage 2 aircraft.

Commenters' suggestions Jor
alternative"procedures include some
type of certification that an applicant·
bas complied with NEPA and local
environmental laws; a minimal checklist
submitted by an applican~ the
po'stponement of NEPA until after the
application has been accepted; the FAA
assumption of all NEPA documentation
responsibility; and ·the tiering ofvery
brief environmental documents from a
programmatic environmental impact
statement prepared by the FAA on both
this part 161 rule and the amendment to
part 91 effecting the Federal phaseout
'schedule of Stage .2 aircraft.

Several commentets concentrate on
the array of environmental
considerations that. should be evaluated.
These include noise (analyzed in
accordance with comments by the EPA),
.density and number of people affected,
air quality, water quality, seismic shock,
ssfety. the cost of public health, quality
of Ufe, and wilderness areas. None of
the commenters elaborate specificaUy
on the relationship of .these impacts to
proposed restrictions. Finally, a number
of commenters note the adverse noise
impact of specific airports in their
vicinity, without reference to the
environmental document requirements
in the proposed rule.

Response.' The FAA has detennined
that changes to the proposed rule are
warranted based upon the comments on
the environmental documentation, as
well as its own internal review of this
issue, The FAA has replaced tbe phrase
"draft environmental document" in the
proposed text with "environmental
assessment" in the final rule to clarify
that an applicant's environmental
evalua,tion is not expected to be a draft
environmental impact statement. The
FAA will objectively evaluate an
applicant's environmental assessment,
supplementing it as necessary, and the
FAA will prepare either a finding of no
significant impact or draft and final
environmental impact statements,
depending on the magnitude of the
impacts.

The second revision in the final rule is
to allow the appliqmt to submit. in lieu
of an environmental assessment,

. adequate information supporting a
categorical exclusion in accordance
with FAA orders regarding compliance
with NEPA, As stated in the NPRM

preamble, significant environmental
impacts are not likely with proposals
under this rule, HGwever, .t1le FAA still
does not have ,sufficient dela on which
to base a 8en~ric caJegoricat exc1usion
of these proposals, and 'cornmenters who
share-the FAA's view did·not present
supporting analytical data. Ifis probable
that in mosl 'cases· an applicant wo~J~
be able to submitsufflCient data with
respect to the environmental·impacts of
a specific restriction at 8 specific airport
to adequately support the FAA's
determination of a ,categorical exclusion
on a case~by-case basis. Under (he final
rule, therefore, applicants may submit
whichever is appropriate under FAA
orders 'complying with NEPA: an
adequate environmental assessment or
suffiCient information to suppor.t a
categorical ex"clusion. The linal
judgment ofadequscy snd of what type
of documentation is reqUired resides
with the FAA, The FAA is available to
advise prospective applicants with
respect to environmental requirements.

The changes described above have
been made in relevant-sections of
subparts D and E, Subpart C, dealing
with restrictions on Stage 2 aircraft, has
not been changed since there ate no
Federar environmental requirements .
associated with that subpart.
Restrictions on Stage '2 aircraft are not
subject to FAA approval and, .therefore.
are not Federal actions subject to NEPA.

The FAA has considered the
commenters' suggestions with respect to
alternative environmental
documentation procedures, but is not
convinced of the merit ,in adopting any
of the suggestions, Some of the .
suggestions appear to be inadequate to
comply with NEPA, while others would
more likely add to the time required to
complete an environmental review.
With respect. to the commenters'
complaints about delaying acceptanc~

of applications until environmental
documents are adequate, there should
be no delay in starting the l80-day
review if the applicant initially submits
environmental documentation {either an
environmental ,assessment or
informationsupporting a categorical
exclusion} that is adequate. As stated
previously, the FAA is available to
advise prospective applicants regarding
the adequacy of environmental
documentation. Part of this complaint is
responded to by the clarification that
the adequate documentatio,", is not
expected to be a draft envllonmental
impact statement and may, in fact, .not
even need to be an environmentaJ
assessment. In determining the
adequacy of environmental analyses,
the FAA will. rely on existing FAA
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orders implementing NEPA: the FAA
does not otherwise describe specific
impacts in this rule. other than noise,
that are required to be addressed.

Environmental Assessment of the Rule

This rulemaking is in response to
section 9304 of the Airport Noise and
Capacity Act of 1990. The Act direcis
the FAA to establish by reg~lation ..
national program for reviewing airport
noise and access restrictions on
operations of Stage 2 and St':lg~ 3
aircraft. including the provision for
adequate .public notice and camIn.ent
·opportunities on sucl~ restrictions. The
Act sets forth requirements specific to
Stage 2 and Stage 3 restrictions that
must be met before these restrictions
become effective; manda"tea FAA review
and approval or disapproval of Stage 3
restrictions according to specific
criteria; establishes criteria for
reevaluation of Stage 3 restrictions;
delineates a number of limitations on
the applicability of the. Act: and
provides that sponsors of facilities
implementing Stage 3 restrictions that
fail to comply witb the Act shall not be
eligible to impose a Passenger Facility
Charge or receive an Airport
Improvement Program grant. While the
FAA has discretion in its approval or
disapproval of Stage 3 restrictions, its
discretion is very limited with regard to
the adoption of regulatory procedures
set forth in this part.

This rule contains procedures for
complying with the Act's specific
requti'ements. The statutory framework
severely limits the range of reasonable
alternatives to those chiefly involving
procedural implementation, and none of
the alternative procedures within .the
FAA's discretion will itself have a
significant effect on the quality of the
human environment or foreClose needed
environmental review when Stage 3
restrictions are being approved or
disapproved.

In the preamble to the proposed rule,
the FAA further delineated its reasons
for determining that this rule has no
significant impact, and invited
comments relating to the environmental
impacts that might result from adopting
the rule.·The proposed rule's preamble
indicated that, prior to issuing a final
rule, the FAA would complete a review
of the environmental impacts associated
with rule compliance in accordance with
Department of Transportation "Policies
and Procedures for Considering
Environmental Impacts" (FAA Order
1050.10).

A number of cotnmenters, primarily
those representing communities around
airports or environmental organizations,
maintain that the proposed rule would

at best delay and at worst halt airport .
noise abatement efforts, with a resulting
noise degradation impact. The great "
majority of these comments related to
provisions in the Act itself. Only a few
commenters specifically address
environmental documentation required
for iss,uance of the rule. The EPA
comments that, unless the rule is revised
to meet EPA noise concerns, it is likely
to have a significant impact. A group of
communities around airports and the
NAWG recommend that a programmatic
environmental impact statement be
prepared by the FAA to cover this rule
and the proposed amendment to part 91
regarding phaseout of Stage 2 aircraft.

Response: Most cbmmenters on this
issue base their concernS of significant
environmental impact on provisions in
the Act, which the FAA has no authority
to abrogate in this rulemaking
procedure. The FAA has made revisions
in response to EPA's and others'
concerns regarding noise analysis and
the definition of the airport noise study
area, as previQusly addr~ssed in this
preamble, and does not consider the rule
to have a significant impact in this
respect. The noise methodology, airport
noise study area,"and compatible land
use criteria in the final rule reference 14
CFR part 150, which has been in
existence and use for a number of years.

The FAA has completed an
environmental assessment of the final
rule and has determined that the rule
does not have a significant impact on
the quality of the human environment,
either by itself or when considered
cumulatively with the amendment to 14
CFR part 91. Accordingly, the FAA has
made a finding of no significant impact,
which has been placed in the docket and
is available for review. Because neither
of these rulemaking actions. either
separately or together, will have a
significant impact on the quality of the'
human environment, a programmatic
environmental impact statement is not
appropriate.

Regulatory Evaluation Summary

This section summarizes the
Regnlatory Evaluation of the final rule
that establishes a program for reviewing
airport noise and access restrictions on
operations of Stage 2 and Stage 3
aircraft.

Executive Order 12291, issued
February 17, 1981, directs Federal
agencies to promulgate new regulations
or modify existing regulations only if
potential benefits to society for each
regulatory change outweigh potential
costs. The order also requires the
preparation of a Regulatory Impact
Analysis of all "major" rules except
those responding to emergency

situa'tions or other narrowly defined
exigencies. A "major" rule is one that is
likely to result in an effect on the
economy of $100 million or more; a
major increase in costs or prices for
consumers or for individual industries,
government entities or regions; a or
significant adverse effect on
competition, employment, or other
significant determinants of economic
growth.

Comments: A number of comments
were received on topics relat~d to issues
contained in the NPRM's summary of
the Initial Regulatory Evaluation,

With regard to the cost of providing
notice to affected parties, AOCI and
AAAE and the City of Long Beach
indicate that, while it may be
reasona.ble to require individual notice"
to airlines, the costs of notifying each
general aviation operator would be
excessive. They found the original
definition of "aircraft operator" to be so
broad that it might be interpreted to
resutt"in very costly notification
procedures: One respondent expressed
the view that notice by publication
should be sufficient.

Comments on the cost of analysis
requirements include a response from "
the Airports Commission of the City and
County of San Francisco, expressing the
view that the $200,000 estimate for
analysis costs is too costly. It suggests,
offering specific language, that the rule
be revised to state that airport operators
are\not required to spend more than
$100,000 for providing information and
analysis.

,The Maryland Aviation
Administration states that the estimated
$50,000-$300,000 cost may cover noise
analysis, but not cost-benefit analysis
and assessment of impacts on interstate
commerce and the national aviation
system. which might add $50,000
$200,000 to the cost. Westchester
County, New York, is of the view that an
additional $100,000--$150,000 wiil be
required for NEPA requirements.

One respondent suggests that the FAA
should pay for economic studies that
may be required at small airports.
Another opinion is that the cost of
reqUired studies has the effect of
discouraging attempts to work out noise
problems, especially at small airports.

The Airport Coordinating Team'
maintains that sound attenuation of
buildings is not 8 complete solution to
the problem, whicb can be resolved only
by eliminating the noise or the
community itself; and that demolishing a
community and relocating the residents
can imp9se "8 terrible cost."

With regard to quantitative measures
of benefits used in analyses pursuant to
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the proposed rule. the Maryland
Aviation Administration indicates its
belief that "cost/benefit analysis does
not easily lend itself to quantitative
measures that will adequately describe
the benefits of noise reduction for the
public," This agency cites a lack of basis
for calculating health benefits of noise
control, stating that "more basic
research is needed to quantify the
benefits of what we are trying to
correct." John W. Selmer comments that,
because of the importance of
background sound levels on the
annoyance caused by noise. 8 relatively
quiet area will be more dramatically
impacted by overflights than other
areas.

Response: The potential cost of notice
has been reduced by narrowing the
requirements for direct written notice to
aircraft operators to include only
"" .... aircraft operators providing
scheduled passenger or cargo service to
the airport; operators of aircraft based
at the airport; potential new entrants
that are known to be interested in
serving the airport; and aircraft
operators known to be routinely
providing nonscheduled service that
may be affected by the proposed
restriction." It is believed that this
requirement will provide sufficient
notice by directly notifying all affected
carriers. while allowing for th~

notification of operators of aircraft
based at an airport through means such
as enclosing a notice with bills for tie
down rental.ltinerant aircraft operators
that are not encompassed as operators
routinely providing nonscheduled
service may be provided notice· through
the use of publicly posted notice and the
distribution of information at the time of
fuel purchases.

The cost of public notice of B

proposed restriction has been further
reduced by approximately $10.000 by
deleting the NPRM's requirement for
publication in a newspaper with
national circulation and in aviation
trade publications. Now the rule only
requires publication of notice in an
areawide newspaper or newspapers that
either singly or together has general
circulation throughout the airport noise
study area.

"Vith regard to the cost of analyses
required by the rule. it is noted that
costs will be borne by the airport
operator initiating a restriction or by an
aircraft operator requesting a
reevaluation. Analysis costs'can be
avoided by imposing a restriction that
arises from an agreement between an
airport operator and all affected aircraft
operators under subpart B of the rule In
addition, the final rule provides the

airport or aircraft operator an
opportunity to minimize the cost of
analysis by allowing significant
flexibility in determining the precise
content of analyses. Particularly at

. larger airports. much of the data
required for analysis may already have
been developed for part 150 submissions
and for financial applications. Smaller
airports. which are likely to involve
more moderate noise exposure. are
expected to typically require simpler.
less costly analyses to support proposed
restrictions under Bubparts C and D.

The FAA recognizes the potentially
large economic and social costs that can
arise from either relocating communities
out of airport environments or imposing
severe restrictions on aircraft
operations. It is believed that there are
many situations in which the application
of moderate restrictions on aircraft
operations and/or sound insulation can
achieve the most cost effective
resolution of problems associated with
exposure to aircraft noise. It is the intent
of the FAA. in providing regulations for
the resolution of problems involving
aircraft noise exposure. to allow for
flexibility so that a wide variety of
potential solutions can be considered.

The calls for fundamental research on
the effects of noise on individuals and
sodety are noted. However. recognition
of these cOncerns is not considered to
provide a basis for modifying the
proposed rule. However, the FAA has
taken care to assure that the language of
the final rule does not preclude the use
of new techniques for analyzing noise
impacts that may be developed in the
future.

Scope of the Regulatary Evaluation

The notice. review. and approval
procedures set forth in the final rule are
intended to carry out the mandates of
section 9304 of the "Airport Noise and
Capacity Act of 1990" (the Act). Because
the Act requires the establishment of the
program described in the final rule, it is
debatable whether the economic effects
of the final rule can or should be
separated from those of the Act. Thus.
this evaluation focuses primarily on the
procedural aspects of the program
without distinguishing those solely
associated with the fmal rule from other
potential economic impacts that may be
attributable to the Act. In some portions
of the fmal rule. especially the subpart
that deals with agreements between
airport and aircraft operat!Jrs, the
procedures are believed to provide
savings to program participants by
avoiding alternative. more complex
procedures that might otherwise be
necessary to conform to the
requirements of the Act.

The notice, review. and approval
procedures in this rule are not expected
to have an overall effect on the economy
in excess of $100 million. The only
economic costs that would be imposed
stem from the costs associated with
providing public notice of a proposal
and of conducting the analyses required
by this rule. These costs will be incurred
by the airport operator or by an aircraft
operator. An airport operator would
incur these costs only if it takes an
initiative that would bring itself within
the purview of the rule by deciding to
impose a noise or access restriction: it
can forego all costs associated with the
rule by continuing business as usual and
deciding not to restrict aircraft .
operations. The total cost depends on
the number and type of restrictions that
an airport operator would want to
impose in any year. The total
anticipated benefits also would depend
on the number and type of access and
noise restrictions that might be
implemented by an airport operator in
any year. Based on the following
analysis of costs and benefits. the FAA
has determined that the rule does not
constitute a major rule.

The rule requires analysis. public
notice. and a comment period for airport
noise and access. restrictions on Stage 2
and Stage 3 aircraft operations. A
proposed restriction on Stage 3 aircraft
operations would require FAA approval
as a condition for continued eligibility of
an airport operator to receive federal
AlP grants and to collect passenger
facility charges. An aircraft operator
may request the reevaluation of a
restriction on Stage 3 a~rcraft operations
by demonstrating to the FAA that there
has been a certain significant change in
the airport noise environment. If a
reevaluation is deemed justified by the
FAA. the aircraft operator -!Jlay. if it
chooses. then publish 8 notice of the
reevaluation and·provide an analysis
that reevaluates the restriction.

Local airport restrictions that are the
subject of the rule could: (1) have .
significant effects on individual air
carriers. other aircraft operators. and
intercarrier comp.clition; (2) cause losses
in market value of aircraft that WQuld be
excluded as a result of an airport
restriction; (3) raise air fares; and (4)
affect real estate values in areas
surrounding airports that impose
restrictions on operations. for instance.
by raising the value of noise-impacted
residential properties as a result oC
reducing noise exposure.

The potential benefits of the
procedures in this rule arise from
mitigating some of the adverse effects of
Stage 2 and Stage 3 aircraft restrictione· ...
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that would be excessive, suboptimat or
restrict competition. Of an Wldue burden
on interstate or forejgn commerce or the
national aviation system. A reasonable
analysis of a proposed restriction would
include the major benefits and costs that
affect parties involved. In most cases, B

major focus of this analysis would be
the question of whether the potential
benefits from reduced noise exposure
near an airport could be significant
enough to offselthe costs that may be
imposed on air commerce.as a result of
proposed restrictions. Benefits and costs
of compliance with the" rule are expected
to vary significantly among airports that

. will be proposing restrictions that are
subject to the notice. analysis, and
review requirements. Thus. the effects of
compliance ·with the statute as
implemented by this rule are treated
only in a qualitative manner in this
analysis. .

Cost. A.sociated With Requiremenl. for
Public NDIi<:e aDd Analysis

Cost ofPublic Notice Requirement
Airports proposing noise or .access

restrictions,. including those·that are
agreed to by airport and aircraft
operators and bind parties that have not
signed an agreement, must publish 8

notice in an areawide newspaper or
newspapers. po.t the notice at the
airport. receive comments during a 45
day comment period. and 10 retain
.upp0rting d.ta and comments receive<!...
In addition. direct notice of proposed
restrictions Is 10 be provided 10: {I)
Aircraft· operators providing scheduled
passenger or cargo service. operators of
aircraft based al the airport. potential
new entrants that 8Ie known to be
interested in serving the airport. and
aircl1lft operators known 10 be routinely
providing nonscheduled service that
may be affected by the proposed
restriction; {2} the FAA: (3)
governmental ,units with land-use
jurisdiction within the airport noise
study area; {4) fixed-ba.e operators and
other airport tenants whose operations
may be affected; and {5) community
groups and business organizations in the
affected area that are known to be
interested in the proposed restriction. In
addition. !be FAA will publi.h an
announcement of a proposed res trietion
or agreement io the Federal Register.
The incremental cost to an airport or
aircraft operator for the required notice
is estimated to vary from $4.000 to
$30.000 (in the ·ca.e of a complex
restriction) per airport for all required
notice for each application. Some
airports would incur little additional
cost to iIDpJement the public notice
requirement. because they would have

to provide the public no.tice and
solicited comments on noise restrictions
even in the absence of the proposed
rule. If notice were not normally given
prior to actions equivalent to those
covered in the proposed rule. there
would be 60me incremental cost for
public notice.

Publication of a single notice is
estimated to cost about $1.000 in. 8 ~ajor

regional newspaper. If a notice were put
in two such newspapers. publication
costs per notice could range "up to
about $2.000. The co.t of publication of a
notice of a restriction in the Federal
Register by the FAA is assigned a
nominal cost of $tOO: If'the cosl of.direct
notification to 100 aircraft operators
(including air carriers) and jurisdictions
is $20 per letter. with enclosure, direct
notification costs would be $2..000. The
cost of preparing a notice for
publication. handling public re.ponses.
and retaining records depends on the
propo.at. complexity and impact. The
preParation of 8 notice for a very simple
restriction with very limited impact. Bnd
the retention of supporting data and
comments received. may cost $1.000 or
less (several hours of professional and
clerical time). 10 these simple ca.... the
totel incremental notifiCation costs,
including publication in a .ingle
newspaper (if sufficient) and required
direct notifications, could average $4.000
per implementation or modification
thereof. However. if the restriction is
complex and an analysis reveals
numerous effecl5, the preparation of the
notice itself may require substantial
profe••ional staff atlention to draft the
notioe per ae (two man!.... of
professional and clerical lime). These
.taff costs are assumed to be on the
order of $20,000. Review of comments
and revisions may result in further costs
of $10.000. Preparation and review costs
are assumed to average $26.000. Thus,
the total cost to an airport or airport
operator of notice., comment. and.record
retention for a proposed COIlIplex
restriction (exclusive of analysis cost
described below) i. e.timated 10 be up
to $30.000. If 100 airports in the U.s.
were to implement restrictions on Stage
2 and Slage 3 aircraft operation. or
modifications thereto" the total
notification costs {exclusive of analysis
cost described below) could range from
approximately $400.000 for aimple
restrictions to sao million for complex
restrictions.

Cost ofAnalysis
Analysi. of airporl noise, including

the mapping of projected noUie levels
and associated demographic projections.
an'd analysis of the benefits and costs of
restricting aircraft operations ~t

airports. have been performed in the
past. Similar analyses are prepared in
whole or in part in compliance with 14
CFR part 150. for airport developmenl
.and master planning. and in conjunction
with the solicitation of airport finance.
Thus, much information required to
fulfill the analysis requirements of
subparts C and D' probably already
exists a'S a result of current airport
administrative and planning procedures.
Further, if additional information is
needed, tbe required skills have been
developed and !be analysis can be
performed by the airport staff or through
existing relationships with consultants.
The skills required to perfona the
analyse. can also be readily learned by
individuals with. training in engineering
or physical sciences and economics or
finance.

The incremental cost imposed by too
rule for llI1alyzing a .et of proposed
noise and access restrictions may vary
from no co.t to $200.000 per airport.
Because airports are given broad
discretion. costs can be kept low in
many cases. Some airports already
prepare substantial analyses associated.
with potential noise restrictions and
alternatives.

Costs associated with environmental
analyses and docwrients are asswned to
arise because of NEPA and existing
regulations. i.e .• they are not the result of
requirements imposed under this·rule. If
the costs of these analyses would occur
in the absence of the proposed ""Ie. they
should be excluded from these
estimates. If the environmental
assessment costs are included in the
estimate, aD additional nominal value of
$100.000 to $t5O,OOO per analyzed
restriction may be assumed. [By way of
background. it is noted that current .
submissions In response to 14 eFR part
150. Airport Noise Compatibility
Planning include similar analyses of
restrictions. 'Part 1'50 analyses have been
prepared using federal grants ranging
from $50.000 to $300,000 per submis.ion.
with the majority of analy-ges ranging
from $90,000 to $150.000. Part 150 study
costs are considered analogous to the
analysis t:..osts that would be imposed by
this rule.]

The rule now provides integrated
. instructions on the presentation of
evidence regarding conditions for
restriction approvaJ and the ,preparation
of analyse. for subpart D. This clear
statement. plus the integrated
presentation of information, is expected
to increase the likelihood that the
analyses can be completed for the costs
estimated above.

II 50 airports or airport operators were
to prepare analyses. including
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environmental assessments, solely in
response to subpart D of the rule.
dealing-with restrictions on Stage 3
aircraft operat!ons, the total incremental
cost of analyses attributable to tbe rule
could be as high as $15 million to $18
million over·the life of the rule. [Note
that an analysis is not required for
agreements under subpart B.) In the
event that 100 analyses were prepared
in response to the rule, this cost could be
as high as $30 million to $35 million. If
environmental "assessment costs are not
included in the costs attributed to the
rule. costs for 50 and 100 analyses would
range up to $10 million and $20 million.
respectively. Costs for Federal review of
50 to 100 analyses. including publication
of appropriate notices in the Federal
Register. are expected to be on the order
of $1 million to $2 million. Costs are
expected to vary with the level of
operations at affected airports and the
extensiveness and complexity of the
proposed restriction.

Benefits ofApplying the Regulations to
Proposed Restrictions on Aircraft
Operations Agreements (Subpart Bj

Subpart B applies to airport noise or
'access restrictions an Stage 3 aircraft
that are agreed to by the airport
operator and those ai.reraft operators
affected by the agreement. New entrant
aircraft operators that have applied to
serve the airport within 180 days of the
effective date of the restrictlon and have
submitted a plan of operations.to the
airport operator are to be included in
these agreements. An analysis of such
an agreement is optional.

An agreement can result in positive
net benefits to affected interest groups
considered as awhole, and very likely
to each of the affected interest groups
[although not necessarily to aU members
of suchgroupsj. This would be the case
as long as all potential entrants that
Wish to service an airport are notified
arid the airport operator adequately
represents both the interests of the local
aviation/passenger community and
persons who may be adversely affected
by aircraft noise.

The use of agreements may help .
airport operators by reducing the costs
that they would incur in order to
implement proposed restrictions on
aircraft operations. Public notice
provides ~n opportunity for those with
an interest in current or future
operations at an airport to become
parties to an agreement. The notice
requir~ment is intended to open up
agreements to parties beyond those
currently serving an airport. but stops
short of the needless costs that would be
associated with identifying "all" aircraft
operators. whether or not they have an

interest in operation at the airport in the
reasonably foreseeable future.

It is noted that cost savings would
occur through the avoidance of what is
likely to be a costlier process, including
analysis requirements, that would be
involved in attempting to restrict aircraft
operations through subparts C and D. as
outlined below. The provision for
agreements formalizes a procedure
under·which communities and aircraft
operators can efficiently reach
agreement on measures to mitigate
aircraft noise problems that the affected
parties find mutually acceptable. The
rule permits restrictions on aircraft to be
handled through the less costly means of .
agreements under subpart B.
Additionally, the use of such agreements
can be expected to facilitate the
handling of local environmental
concerns by minimizing federal
involvement in the process.

Further. it is possible that the public
notice required by subpart B may itself
produce additional benefits. in part by
reducing the likelihood of a number of
possible adverse effects. One potential
concern is a situation in which an
agreement on operations at an airport
has the·effect of excluding improved air
carrier service when such service might
provide an overall increase in net
benefits to current and potential users of
air transportation in the area served by
the airport. Current providers of air
service may have an economic incentive
to seek, through agreements•.to prevent
the entry of additional competitive
providers of air service. Public notice
can help to mitigate potential adverse
·effects by improving the chances for
potential entrants to service at an
airport to protect themselves from
undesirable constraints on their future
activities. For instance, a noise budget
can have the effect of making it more
difficult for new entrants (new
competition) to initiate service at a
particular airport. By preserving and
enhancing competition. the rule may
benefit air travelers by lower air fares
and/or increased service.

It is also possible that agreements
may have the effect of regulating' rates
or service. Although this is prohibited by
section 105 of the Federal Aviation Act
of 1958, agreement may achieve these
objectives indirectly. For instance.
because aircraft have varying ranges.
agreements on the type of aircraft that
may be used at an airport can have the
indirect effect of regulating the ·price and.
availability of air carrier service.
Agreements that. for example. restrict
the passenger-carrying capacity of
aircraft using an airport could have the
effect of excluding the aircraft of,

potential competitors that are larger.
quieter. arid have a longer range.

The public notice may not only inform
interested parties, but may also
stimulate those adversely affected to
protect their interests by taking part in
the negotiations tha.t lead to the
agreement or by seeking redress through
other political or judicial processes. For
instance, local companies adversely
affected by potoential restrictions or
aircraft operators that wish more
freedom,'for instance, in ,airport
operating hours. may object to terms of
an,agreement that they perceive as
objectionable, Thus: the rule may
ultimately improve the efficiency of air 
commerce, the local economy. and the
quality of Ilfe.

Although the Federal government may
take action to mitigate the effects of
exclusionary agreements under other
statutes. it has no power under the Act,
or the rules derived from it, to grant
relief to. e.g., the customers of air
carriers who may experience high ticket
prices that result from de facto
cartelization of air carrier service at an
airport. Remedies would be obtained
under federal antitrust laws and· the
terms of airport development grent
agreements.

Requirements for Stage 2 Restrictions
(Subpart Cj.

Subpart C requires analysis and
notice of new noise or access
restrictions that are proposed for Stage 2
aircraft after October 1, 1990. These
requirements also apply to amended
restrictions that become effective after
October 1. 1990. if they further limit
Stage 2 aircraft operations or ·affect
aircraft safety. As indicated in the
discussion of the preceding subpart, the
public notice provided to affected
parties under subpart C is expected to
facilitate the protection of these parties'
interests by informing them of the
impacts of proposed restrictions.

Benefits associated with the notice.
analysis, and 18o-day wai ting period
include assurance that: (1) There is wide
advance notification of potentially
affected parties; (2) the airport operator
and others are aware of the full
ramifications of proposed restrictions,
including anticipated costs and benefits;
(3) data errors in estimating costs and
benefits have a chance to be rectified
and appropriate changes made in the
proposed restrictions; (4) objections of
affected parties and the FAA may lead
airport operators to modify provisions of
a restriction; (5) the Federal Government
and affected parties have a chance to .
make a case against objectionable
restrictions in court before the
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restriction is imposed; and (6) affected
parties have a reasonable amount of
time to accommodate their operations to
a restriction before it goes into effect.

Subpart C includes requirements for
an analysis of the anticipated costs and
benefits of the proposed noise or access
restriction, a description of alternative
measures considered that do not involve
aircraft re"strictions. and comparative

. analyses of benefits and costs of these
measures. The use of specified noise
measurement systems and accepted
economic methodology Bre required.

Stage 2 aircraft tend to be less
expensive to acquire or lease. For this
reason, those aircraft have been favored
by new air carriers starting operations.
Restrictions on the operation of Stage 2
aircraft, therefore, may have the effect
of inhibiting market competition.from
new entrants.

Reslrictions on aircraft operations at a
single airport that is an airline's major
hub mayor may not have a significant
impact on a particular aircraft operator
depending on whether its equipment can
be moved to alternate routes or sold
without inCUITing a significant loss.
Simultaneous restrictions at a
significant number of airports may force
premature retirement of affected
aircraft, including their sale at reduced
prices. thereby imposing losses on the
owners of such aircraft. Thus, 8 single
airport's restrictions should also be
viewed in the context of conditions
existing in the national airport system.
However. the. airport operator that
proposes restrictions is given disGl'etion'
with respect to the elements contained
in the anal,ysis so long as the analysis is
consistent with the general requirements
of the Acl

The imposition of inajor premature
restrictions on Stage 2 aircraft
operations at an airport that acts as a
major hub for a carrier that is highly
dependent on these aircraft may also
impose significant adverse effects not
only on air carriers but -on their
passengers. These effects would be in
the form of reduced service because of
less air carrier competition, and likely
higher air fares. If air carriers cannot
find altemative uses for aircraft that are
barred by the restrictions, the air carrier
would experience a loss Df revenue and
profiL The effects an passengers may
include substantial burdens in the form
of the cost of time consumed through
delays or inconvenient air carner
schedules. It should be noted thaI. in
analyse·s of air tran$port -operations, the
delay costs for air travelers may be as
high as the air Gamers' costs for
operating the delayed aircraft. The merit
of a particular proposed restriction an
Stage 2 aircraft operations would

depend on whether benefits (perhaps
measured by a projected increase in

. residential property values) are greater
than the sum of costs imposed on air
commerce (including such elements as
passenger delay costs together wlth
aircraft.operating and capital cosls).

Notice. Review, and Arrroval
Requirements for Stage 3 Restrictions.
(Subport Dj.

This subpart applies to airport noise
or access restrictions. on Stage 3 aircraft
operations and amendments that first
become effective after October 1,1990.
With certsln limited exceptions detailed
in the statute. all proposed restrictions
on Stage 3 aircraft. otber than those
agreed to by the airport operator and
aircraft operators. will be subject to this
subpart and must be review-ed and
approved by the FAA before they
become effective. The restrictions can
be approved llnly if there is substantial
evidence thaI they: (1) Are reasonable.
nonarbitrary, and nondiscriminatory: (2)
do not create an undue burden on
interstate or foreign commerce; (3)
maintain safe and efficient utilization of
navigable airspace; (4) do not conflict
with any existing Federalatatute or
regulation; (5) have ooen given an
adequate opportunity for pu!>lic
comment and (6) do nol create an undue
burden on the national aviation system.
The Act mandates sanctions against
airport operators that implement
restrictions on Stage 3 aLrcraft
operations that have not been agreed to
or approved by the FAA in conformance
with the proposed rule.

As was noted in the discussion of
subpart C above, c.estrictions at either a
single major hub airport or at a
significant number of airports may
reduce the efficient use of an air
carrier's fleet, thereby imposing major
losses on the owners of such aircraft.
This subpart deals with proposed
restrictions on Stage 3 aircraft, which
represent stat~f-tbe·artnoise control
and are significantly newer than the
Stage.2 aircraft that they are intended- to
replace. Restrictions on aircraft that fall
under this subpart can be expected to
result in losses to aircraft operators that
are potenUally much larger than would
result froPJ, comparable restrictions on
Stage 2 aircraft alone. Reatri.ctions that
result in the suboptimum use of
substantially new aircraft could
constitute an Wldue burden on
commerce and the .nalional.aviation
system by preventing- aircraft operators
from recOuping through ·revenues the
substa~tialcost.of their investment in
aircraft (a new Stage 3 ~rcraft may cost
between $50 million and $120 million).
Stage 3 aircxaft are likely to have bigher

market values and lower operating costs
than otherwise comparable Stage 2
aircraft. Thus. the earnings foregone by
a carrier that finds that it, is unable to
put a Stage 3 aircraft to its most
profitable use are likely to be larger than
the lost earnings that would result from
a comparable restriction on a Stage 2
aircrafL .

Restrictions on Stage 3 aircraft are
also likely to impose significantly higher
costs on air travelers than would
comparable restrictions on Stage 2
aircraft. If Stage 2 aircraft are restricted
at an airport. H is likely that lhey will to
some extenl 00 replaced with Stage 3
aircraft that,provide comparable or·
better passenger service. Any
restrictions on Stage 3 aircraft have the
effect of limiting total aircraft operations
at an airport because an airport operator
is unlikely to attempt to restrict Stage 3
operations unless Stage 2 operations
have already been, or are being
simultaneously. restricted. With a
resulting general reduction in air service
at an airport. passenger delay costs will
be imposed as result of less convenient
schedUles for passengers for whom the
airport is an origin or destination and
more waiting time if the airport is 8 hub
at which passengers transfer between
airplanes. As with Stage 2 aircraft,
simultaneous restrictions on Stage 3
aircraft at a number of airports can have
significantly greater adverse impacts on
both aircraft operators and passengers
than would restrictions at a single
airporl The greater public and Federal
examination of proposed restrictions on
Stage 3 aircraft (as compared to Stage 2)
is justified. in large part, by the greater
potential for imposing costs on the
national aviation system that do not
have equal or greater benefits.

Reevaluation ofRestrictions on Stege 3
Aircraft Operations (Subpart Ej

Reevaluation may be requested by.an
aircraft operator that demonstrates to
the satisfaction <If the FAA that there
has been a change in the noise
environment that would be sufficient. to
justify the review. The burden of noUce
and analysis requirements, illcludin,g
~nvironmeotal docum~ntation. is placed
on the aircraft operator that initiate1i the
request for reevalu.ation. These costs are
less than those for airpo~t op.eratOJ;'s that
propose restrictions under subpart D.
above. because reevaluation applicants
only Deed to pray-ide proof regarding-at
least one of the six statutory conditions.
Applicants under. subpart D must
provide proof regarding ail six of the
statulory C9nditions. The FAA will
review the documentation submitted
and comm~ts received and issue
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approPriate findings on the request. The
benefits of proposing a change for one
aircraft operator wo'uld be primarily the
operating"economies and resulting·
improved profits that may be projected
to·result from less stringerit airport
restrictions. The reevaluation costs for
an aircraft operator may be reduced by
sharing these costs among a group of
aircraft operators that wish to take
advantage of less restrictive operation
at an airport. It may be presumed that
an aircraft operator (or whoever
requests 8 reevaluation) would not
request a reevaluation of B restriction
unless it perceived that the benefits it
expects to accrue would be in excess of
costs it will incur in successfully
completing the reevaluation process.
This rule does not require reevaluation,
hence it does not directly impose any
cost. Parties such as airport operators
with an interest in commenting on the
reevaluation may choose to incur costs
In preparing comments. but do so at
their own discretion.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionately
burdened by Government regulatioIJs.
The RFA requires a Regulatory
Flexibility Analysis if a rule has a
significant economic impact, either
detrimental or beneficial, on a
substantial number of small business
entities. FAA Order 2100.14A,
Regulatory Flexibility ~riteria and
Guidance, establishes threshold cost
values and small,entity size standards
for complying with RFA review
requirements in FAA rulemaking
actions.

The FAA has piovisionally
determined that it is unlikely that these
regulations could have a significant
'economic impact on a substantial
number of small entities. (FAA Order
2100.14A specifies the threshold
regulatory cost at $5.400 in 1983 dollars
(approximately $7.000 in 1991 dollars)
for airports serving cities with a .
population of less than 49;000.
According to this Order, a "substantial'
number of small entities means a

,number which is not less than eleven
..rid which Is more than one-third of the
small enti.tie~ subject to a " ••' rule. It,)
While Ih" costs of required'analysis
may exceed $7,000, it Is noted that the
cost of the required ana,lysls may In
some cases be modera te bacaus'e many
proposed restrictions will not require the
"amount of data handling and
complexity' of analysis appropriate for
major restrictions at larger airports;]n
addition, It Is believed unlikely that:an

airport operator wbuld initiate 'an action
'that would make it subjecl to the rule
unless it believed that the benefits
would be well in excess'ofthe costs of
complying with the rule. The rule allows
an airport operatc" 'hat, proposes· .
restrictions on Stbge 2 airc~aft .
substantial latitude jn determining the
components of the associated analysis.
Further. and more important. it is
believed to be unlikely that a
"substantial number of small entities"
one "third of the operators of airports'
serving' cities with a population of'49.000
or less-will propose restrictions, or
changes to restrictions, during any single
year. It is not expected that airports
considered small entities will, 8S a
group; impose restrictions subject to this
proposed rule at as high a relative
frequency as larger airports. Smaller
metropolitan areas tend to generate less
air traffic, have smaller airports. and be
served by smaller aircraft than do the
larger urban areas that are more likely'
to be served by Stage 2 and Stage 3
aircraft. .

Trade Impact Assessment

The costs that may be incurred as.a
result of implementing the rule at the
airports that account for most of the U.S.
international air commerce are believed
to b~ small relative to other charges
imposed by the airports on air carriers
operating in international commerce. As
a result, the requirements of this rule are
not expected to have a significant
impact on U.S. in~ernational trade.

Federalism Implications

Although the agency has determined
that this action does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment, it should be noted that.
regardless of that determination. it is
also the agency's determination that the
problem described in this document
requires actipn that can only be
effectively implemented allhe national
level. In support of this finding. It is
noted that, in the Airport Noise and

,Capacity Act of 1990, section 9302,
Congress foimd that, among other
things. "sirport noise management is
crucial to the continued increase in
airport capacity; community noise
'concerns have led to uncoordinated and
inconsistent restrictions on aviation
which could impede the' national air
transportation system;" and that "a
noise policy must be implemented at the
na tionallevel." ' , '

These regulations 'impleinent anew
statute that authorizes state Bnd local
governments 'that operate airports to
enter into agreements that may affect
the operation of certain -aircraft at their

airports. While the initiation of
restrictions on the affected'aircraft at
these airports would b~ a local'deci'sibn,
the'statute imposes federal requir,ements
on the applicant (e.g., for notice andl:or,
analysis of the proposed restriction's)
and requires Federal oversight (~.g.•
where there may be substantial adverse
affecls on interstate commerce).

Althqugh a naliQnalsolutiQil is
required by the Act. provisions of the
.rule are intended to impose on state and
local governments the minimum
restrictions and requirements that are
consistent with the st,atutory limitations
end, the Federal oversight role '
co'ntemplated by the Airport Noise and
Capacity Act <if 1990 and other
regulations that would pertain to airport
operations.

Conclusion

F.or the reasons discussed in the
preamble. and based on the findings in
the Regulatory Flexibility Determination
and the international Trade Impact
Analysis. the FAA has determined, tha t
this regulation is not major under
Executive order 12291.. In addition, this
rule will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. The rule is considered
significant under DOT Regulatory ,

'Policies and Procedures (44 FRll0M:
February 26, 1979). A Regulatory
Evaluation of the rule, including a
'Regulatory Flexibility Determinati,on
and International. Trade Impact
Analysis, has been placed in the ,doeket.
A copy may be obtained by' contacting
the person identified under "FOR
FURTHER INFORMATION
CONTACT,"

List of Subjects in 14 CFRPart161

Administrative practice and
procedure; Air carriera, ~ircraft.
Airports. Noise control. R~portin8 and
recordkeeping requireme~ts.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration adds a
new part 161 to title 14, chapter I,
subchapter I of the Federal Aviation
Regulations (14 CFR 'part 161) to read as
follows: ' " , '

PART 161"";NOTICE AND APPROVAL
OF AIRPORT NOISE AND ACCESS
RESTRICTIONS'

Subpart A-General Provision,

Sec.
161.1" Purpose.
161.3 ,Applicability:
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Sec.
161.5 ' Definitions.
161.7 Limitations.
16HJ Designation of noise description

methods. .
161.11 Identification of land uses in airport

noise study area.

Subpart B-Agreements

161.101 Scope.
161.103 Notice of the proposed restriction.
161.105 Requirements (or new entrants.
161.107 Implementation of the restriction.
161.109 Notice of termination of restriction

pursuant to an agreement.
161.111 Availability of data and comments

on a restriction implemented pursuant to
an agreement.

161.113 Effect of agreements; limitation on
reevaluation.

Subpart c-Notlce RequIrements for Stage
2 Restrictions
161.201 Scope.
161.203 Notice of proposed restrictions.
161.205 Required analysis of proposed

restriction and alternatives.
161.207 Comment by interested parties.
161.209 Requirements for proposal changes.
161.211 Optional use of 14 CFR part 150

procedures. .
16'1.213 Notification of a decision not to

implement a restriction.

Subpart D-Notlce, Review, and Approval
Requirements for Stage 3 Restrictions
161.30i Scope.
161.303 Nott'ce of proposed restrictions.
161.305 . Required analysis and conditions

for approval of proposed restrictions.
'161.307 Comment by interested parties.
161.309 Requirements for proposal changes.
161.31.1 Application procedure for approval

of proposed restriction.
161.313 Review of application.
161.315 'Recelpt of complete application.
161.317' Approval or disapproval of
. proposed restriction.
161.319 Withdrawal or revision of

restriction.
161.321 Optional use of 14 CFR part 150

procedures.
161.323 Notification of a decision not to

implement a restriction.
161.325 Availability of data and comments

on an Implemented restriction.

Subpart E-Reev8luatlon of Stage 3 .
Restrictions
161.401 Scope.
161.403 Criteria for reevaluation.
161.405 'Request for reevaluation.
161.407 Notice 'of reevaluation.
161:409 Required analysis by reevaluation

petitioner,
161.411 Comment by interested parties.
161.413 1(evaluation procedure.
161.415 Reevaluation action.
161.417 Notification of status of restrictions

and agteements not meeting conditions·
of-approval criteria.

Subpart F-FaUure '0 Comply WI'h This
Part
161.501 SCope.
161.503· Informal resolution; notice of

apparent violation.

161.505 Notice of proposed termination of
airport grant funds and passenger facility
charges.

Authority: 49 U.S.C. App. 1301. 1305. 1348.
1349(a), 1354. 1421.1423, and 1466, 49 U.S.C.
App. 1655[c). 49 U.S.C. App. 2101. 2102.
2103[a). and 2104 [a) and [h]. 49 U,S.C.
2210[a)[5J. and 49 U.S.C. App. 2153.2154.
2155. and 2156.

Subpart A-General Provisions

§ 161.1 Purpos•.
This part implements the Airport

Noise and Capacity Act of 1990 (49
U.S.C. App. 2153. 2154. 2155, and 2156).
It prescribes:

(a) Notice requirements and
procedures for airport operators
implementing Stage 3 aircraft noise and
access restrictions pursuant to
agreements between airport operators
and aircraft operators:

(b) Analysis and notice requirements
for airport operators proposing Stage 2
aircraft noise and access restrictions:

(c) Notice, review, and approval
requirements for airport operators
proposing Stage 3 'aircraft noise and
access restrictions; and
. (d) Procedures for Federal Aviation

Administration reevaluation of
agreements containing restrictions on
Stage 3 aircraft operations and of
aircraft noise and access restrictions
affecting Stage 3 aircraft operations
imposed by airport operators.

§ 161.3 Applicability.
(a) This par' applies to airports

imposfng restrictions on Stage 2 aircraft
operations proposed after October 1,
1990. and to airports imposing
restricti9Ils on Stage 3 aircraft
operations that became effective after
October 1, 1990.

(b) This par' also applies to airports
enacting amendments to airport noise
and access restrictions in effect on
October 1.1990, but smended after that
date, where the amendment reduces or
limits aircraft operations or 8ff~cts

aircraft safety.
(c) The notice, review. and approval

requirements se' forth in this part apply
to all airports imposing noise or access
restrictions as defined in § 161.5 of this
par~

§ 161.5 O.IInlllona.
For the purposes of this part, the

following definitions apply:
Agreement means a document in

writing signed by the airport operator;
those aircraft operators currently
operating st the airport that would be
affected by the noise or access
restriction; and all affected new entrants
planning to provide new air service
within 160 days of the effective date of

the restriction that have submitted to the
airport operator a plan of operations
and notice of agreement to the
restdction.

Aircraft operator, for pu'rposes of this
part. means any owner of an aircraft
that operates the aircraft, i.e.,·uses,
.causes to use, or authorizes the use of
·th:e aircraft; or in the case of a leased
aircraft.·any lessee that operates the
aircraft pursuant to a lease. As used in
this part. aircraft operator also means
any representative of the aircraft owner,
or in the case of a leased aircraft, any
representati~eof the lessee empowered
to enter into agreements with the airport
operator regarding use of (he airport by
an aircraft.

Airport means any area of land or
water. including any heliport, that is
used or intended to be used for the
landing and takeoff of aircraft. and any
appurtenant areas that are used or
intended to be used for airport buildings
or other airport facilities or rights-of
way, together with all airport huildings
and facilities located thereon.

Airport noise study areo means that
area surrounding the airport within the
noise contour selected by the applicant
for study and must include the noise
contours required to be developed for
noise exposure maps specified in 14 CFR
part 150.

Airport operator means the 'airport
proprietor.

A viation user class means the
following categories of aircraft
operators: air earners operating under
parts 121 or 129 of this chapler:
commuters and other carriers operating
under parts 127 and 135 of this chapter;
general aviation. military, or government
operations.

Day-night overage sound level (DNL)
means. the 24-hour average sound level.
in decibels, for the penod from midnight'0 midnight. obtained after the addition
of 'en decibels to sound levels for lhe
periods between midnight aIJ.d 7 a.m.•
and between 10 p.m. and midnight, local
time. ·as defmed in 14 eFR part 150. (The
scientific notation for DNL is L.sn)'

Noise or occess restrictions means
restrictions (including but not limited to
provisions of ordinances and leases)
affecting access or nois.e that affect the
operations of Stage 2 or Stage 3 aircraft,
such as limits on the noise generated on
either a Single-event or cumulative
basis; a limit, direct or indirect. on the
'otal number of Stsge 2 or Stage 3
aircraft operations; a noise budget or
noise allocation program that includes
Stage 2 or Stage 3 aircraft; a restriction
imposing limits on h~urs of operations: a
program of airport-use charges that has
·the direct or indirect effect of controlling
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aIrport no1se; and any other limit on
Stage 2 'Or Stage 3 aircraft that has the
effect of controlling airport noise. Thi.
definition does not include peak-period
priding programs wbere -the 'objective is
to align fhe number of aircraft
operatioos with airport capacity~

Stage 2 aircraft meaRS an aircraft that
has be"" shown to comply with the
Stage.1 requirements under 14 crn part
36.

StrJge3 oircroft mems an aircraft that
hes bean shown to comply with the
Stage 3 requirements mader 14 CFR part
36.

§ 161.7 UmllaDc>ns.
ta) Aircraft operational procedures

that must be submitted for adoption by
the FAA. such as prefe_lial runway
use, noIse abatement approach and.
departure procedure. and profiles, and
flight track.. are not .ubject to !his parI.
Other noise abatemen.t procedures. BUch

as taxiiDg .and .eI\8ine runups. are not
subject tD this part unless the
procedures imposed limit the total
.number of Stage 2 or Stage 3 aircraft
operations, or limit the hours of Stage 2
or Stage 3 aircraft operations, at the
airport.

(b) The notice, review, and approval
l'-8quil'ements .sel fortb in this part do nol
apply to airports with restrictions as
specified in 49 U.S.C. ApI'. 2153[aJ12Jlc]:

(1) A local action to enforce a
negotiated or executed airport aircraft
noise or access :a,greement between the
airport operator and the aircraft
operator in effect on November 5. 1990.

(2) A local action to enforce a
negotfated or executed aiIJlort aircraft
noise or access re"Btriction the 'airport
operator and the ai:rcraft operators
agreed to before November 5,1990.

(3) An intergovernmental agr"ement
including alrport aircraft n'Oise or access
restriction in eftect on·November 5, 1990.

{4J A subsequent amendment loan
airpm; ai.rcraft noise 'Of access
agreement 'Or restrIction in -effect on
November 5, 1990, where the
amendm-ent does not reduce or limit
aircraft ·opere.tions or affect aircraft
safety.

{5l A restriction that wa. adopted by
an allport operator <tn"or before October
1,1990, and Ihatwa.stayed as of'
October 1, 1990, by a <lOut'! Grder or as a
re• .,lt of lltigaticm, if s"ch restriction, Of
a part thereof, I. subsequenlly allowed
by " "oort to lllke effect.

(6) In any ca.. in which arestri.ti"",
described mpa...-graph {b}\5) of Ibi.
section is either partiallv or I<Jtally
d,saUGwed by" court, any new
resl1'iotion Imposed by an "ll'!'ori
operator 10 l'epIa"e ""eh di...lIowed
reslriclit>n,if ."elI na.. ""sbeicl;"" would

not probibi1: ail'Ct'aft operations in effect
on November 5, 1990.

(7) A local action that represents the
adoption of the final portion of a
program of a staged airport aircraft
noise or .access restriction. where lhe
initial pOl'uon ofBuch program was
adopted during calendar yea!' U~88 and
was in effect on November 5, 1990.

(c) Tha ""lice. ~ev.iew,and approval
requirements of subpart D of this part
with regard to Stage 3 aircraft
restrictio". dGootapply il the FAA has,
prior 1<0 !'loventber 5, 1990, fonned a
wolking group {outside of \he pmcess
established by 14 CFRpart 1501 with a
local airport 'O'peTat.or to 'examine the
noise impact of air 'traffic cont1'o\
procedure <:haoges. In any ca.e in which
an agreement relating 'ro noise
reducUons 'at 9uch airport is then
entered. into between the airport
proprietor and an air carrier 01" air
caTTier constituting a majority of the air
camet'1]'sers of such ·airport, the
requirements ohubparts Band D ofthis
part with respect to 'restrictions 'On Stage
3 aircraft -op'era'tioos do apply to local
actions to enforce such agre.ements.

(dl Except I<J the extant required by
the application ofllle provision. of the
Act, nothing In this part eliminates,
invalid.t.., or supersedes the following:

(11 Existing law with respect to airport
noise or access restrictions by local
authorities;·

(2) Any proposed airport noise or
access regulation at a general aviation.
airport where the airport proprietor bas
formally bullated .. regulatory or
legislaUve process on or before October
1,1990; and

(3) The authority of the Secretary of
Transportation to seek and obtain such
legal remedies a8 the Secretary
considers appl'opriale, induding
injunctive relief.

§ 161.9 Dealgnollon 01 noIoe desCI1pllort
me1hDds.

For jlU",.,." of this part, the
following requirements apply:

{aJ ""'.""nd level at an ail'port and
surroond,:ng :8ress, and th-e exposu.re 'of
individuals to noise resulting-from
operatio1\'S at an ai'rport, must be
established in accordance with the
specifications and methods prescribed
under appendix A of 14 CFR part 150;
and

(bJ Use of computer models to creale
noise contours mllst be in accordance
with the criteria prescribed under
appendix A of14 CFR part 1,0.

§ 161.11 ·Ide~onofl...d __ In
8I1IIOI1..oIn_,.....

For the purpo..s of this part, uses of
land thai a.. normallyoompatible ·Gr

noncompatible with various noise
exposure levels to individuals ~round

airports must he identified in
accordance with the criteria prescribed
und& :aPl'endix A l>f 14 CFR part 150.
Determination of land4.lse must be
based on professional planning, .zoning,
and building and sHe design 'information
and expertise.

Subpar115-Agreemenls

§ Ml.'O' 'Scope.
la) Thissubpait applies to an airporl

operator's noi'Se or a·ccess restriction on
the operafion of Stage 3 airoraft tha~ is
implemented pu.tSuant tD an agreement
between an airport opera,tor :and ell
airc.r.alt .e:pcrcators affected by the
proposed restriction that are ,serving <tr
will be serving such airport within 180
days of the dale of the proposed
restriction.

[b) For pu'1'OS"S oflhis subpart, an
agreeTA<>l\t .shall be in writing ·and signed
by:

(lJ The airport operator;
(2) Tlloseaircraft operaters currently

operating at the airport whl> would be
affected by the noise Dr access .
restricliDJl; and '

(3) All new entrants that have
submitted the infDl'J11atiGn required
under § 161.105(a) 01 this part.

(oj This ...bpan does not apply to
restricti""" exempted in § 161.7 ·of thi,
part.

111) This .ubpart does not limit the
right of an airport operator to enter into
an agreement with one:af more aircr.aft
opera tors that restricts the operaHon Qf
Stage 2 or Stage 3 aifJ::raIt ·as long as the
restriction is not enforced against
aircraft operators that are not party to
the agreement. Such.an agreement is not
covered by this subpart except that an
aircraft operator may apply for
sanctions pursuant ro Bubpad F of this
part for restrictions the a,irpor.t op,era tor
seeks to impose other than those in the
agreement.

§ 161.103 Notice 01 the proposed
restr'ctlon.

(aj An airport tlperator m.y ntlt
implement a Stage. 3 restrldti.on pursuant
to an agreement wIth all affected
aircraft Qper.ators Wlless ther.e has been
public notice -and an opportunity f"r:
co~ment as prescribed ,in this subpad.

{"ll·n ot'der ~o establish a restriction
in ·accordance with thlS 'Subpart, the
airport operator sha't B1.1east 45 days
before ;mprementinll the restriotlGu,
publish a notice of the proposed
restriction in an areawide aeWSpap'€fOT
newspapers tnal ellher singly""
together has general cirtcutattOIt
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throughout the airport vicinity or airport
noise study area, if one has been
delineated: post 8 notice in the airport in
a prominent location accessible to
airport users and the public; and directly
notify in writing the following parties:

(lJ Aircraft operators providing
scheduled passenger or cargo service at
the airport; affected operators of aircraft
based at the airport; potential new
entrants that are known to be interested
in serving the airport; and aircraft
operators known to be routinely
providing non·scheduled service;

(2) The Federal Aviation
Administration;

(3) Each Federal. state. and local
agency with land ,use control jurisdiction
within the vicinity of the airport, or the
airport noise study area, if one has been
delineated;

(4) Fixed-base operators and other
airport tenants whose operations may
be affected by the proposed restriction;
and

(5) Community groups and business
organizations that Bre known to be
interested in the proposed restriction.

(c) Each direct notice provided in
accordance with paragraph (b) of this
section shall include:

(1) The name of the airport and
associated cities and states;

{2} A clear, concise description of the
proposed restriction, including sanctions
for noncompliance and a statement that
it will be implemented pursuant to a
signed agreement;

(3) A brief discussion of the specific
need for and goal of the proposed
restriction;

(4) Identification of the operators and
the types of aircraft expected to be
affected;

(5) The proposed effective date of the
restriction and any proposed
enforcement mechanism;

(6) An invitation to comment on the
proposed restriction, with a minimum
45-day comment period;

(7) InIonnation on how to request
copies of the restriction portion of the
agreement, including any sanctions for
noncompliance;

(8) A notice to potential new entrant·
aircraft operators that are known to be

. interested in serving the airport of the
requirements set forth in § 161.105 of
this part; and

(9) Information on how to submri' a
new entrant application, comments. and
the address for submitting applications
and comments to the airport operator,
including identification of a contact
person at the airport.

(d) The Federal Aviation
Administration will publish an
announcement of the proposed
restriction in the Federal Register.

§ 161.105 Requirements for new entrants..
(a) Within 45 days of the publication

of the notice of a proposed restriction by
the airport operator under § 161.103(b)
of this part, any person intending to
provide new air service to the airport
within 180 days of the proposed date of
implementation of the restriction (as
evidenced by submission of a plan of
operations to the airport operator) must
notify the airport operator if it would be'
affected by the restriction contained in
the proposed agreement, and either that
it-

(1) Agrees to the restriction; or
(2) Objects to the restriction.
(b) Failure of any person described in

§ 161.105(a) of this part to notify the
airport operator that it objects to the
proposed restriction will constitute
waiver of the right to claim that it did
not consent to the agreement and render
that person ineligible to use lack of
signature as ground to apply for
sanctions under subpart F of this part
for two years following the effective
date of the restriction. The signature of
such a person need not be oht-ained by
the. airport operator in order to' comply
with § 161.107(a) of this part.

(c) All olber new entrants are also
ineligible to use lack of signature as
ground to apply for sanctions under
subpart F of Ibis part for two years.

§ 161.107 Implementation 01 the
·restrictlon.

(a) To be eligible to implement a Stage
3 noise or access restriction under this
subpart. an airport operator shall have
the restriction con\ained in an
agreement as defined In'§ 161.101(b) of
this part.

(b) An airport operator may not
implement a restriction pursuant to an
agreement until the notice and comment
requirements of § 161.103 of this part
have been met.

(c) Each airport operator must notify
the Federal Aviation Administration of
the implementation of a restriction
pursuant to an agreement and must
include in the notice evidence of
compliance with § 161.103 and a copy of
the signed agreement.

§ 161.109 Notice of termination of
restriction pursuant to an agreement.

An airport operator must notify the
FAA within 10 days of the date of
termination of a restriction pursuant to
an agreement under this subpart.

§ 161.111 Availability of data and
comments on a restriction Implemented
pursuant to an agreement.

The airport operator shall retain all
relevant supporting data and all
comments relating to a restriction
implemented pursuant to an agreement

for as long as the restriction is in effect.
The airport operator shall make these
materials available for inspection upon
request by the FAA. The information
shall be made available for inspection
by any person during the pendency of·
any petition for reevaluation found
justified by the FAA.

§ 161.113 Effect of agreements; limitation
on reevaluation.

(8) Except as otherwise provided in
this subpart. a restriction implemented
by an airport operator pursuant to this
subpart shall have the same force and
effect as if it bad been B restriction
implemented in accordance" with
subpart D of this part.

(b) A restriction implemented by an
airport operator pursuant to this subpart
may be subject to reevaluation by the
FAA under subpart E of this part.

Subpart C-Notlce Requirements for
Stage 2 Restrictions

§ 161.201 S<:ope.
(a) This subpart applies to:
(1) An airport imposing a noise or

access restriction on the operation of
Stage Z aircraft, but not Stage 3 aircraft,
propoSed after October 1. 1990. .

(2) An airport imposing an amendment
to a Stage 2 restriction. if the
l;lmendment is proposed after October 1,
~990. and reduces or limits Stage 2
aircraft operations (compared to the
restriction that it amends) or affects
aircraft safety.

(b) This subpart does not apply to an
airport imposing a Stage 2 restriction
apecifically exempted in § 161.7 or a
Stage 2 restriction contained in an
agreement as long as the restriction is
not enforced against aircra'ft operators
that are not parties to the agreement.

§ 161.203 Notice of propoled restriction.

(a) An airport operator may not
implement a Stage 2 restriction within
the scope of § 161.201 unless the airport
operator provides an analysis of the
proposed restriction. prepared in
accordance with § 161.205. and a public
notice and opportunity for comment as
prescribed in this subpart. The notice
and analysia required by this subpart
shall be completed at least 180 days
prior to the effective date of the
restriction.

(b) Except as provided in § 161.211. an
airport operator must publish a notice of
the proposed restriction in an areawide
newspaper or newspapers that either '
singly or together has general circulation
throughout the airport noise study area;
post a notice in the airport in" a
prominent location accessible to airport
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users aootbe public; and directly notify
in writing the following parties~

(11 Aircraft operators providing
scheduled p,8Ssenger or cargo service at
the airport; Dperators of aircraft based
at the airport·potential new entrants
that are known to be interested in
serving the airport; and aircraft
operators known to be routinely
providing nonscheduled service that
may be affected by the proposed
restrictioA';

(Zl The Federal Aviation
Admini.stt'8tion~

(3jllach Federal, state. and local
agency with lend-use control
jurisdiction within the airport noise
study area;

(41 FiJ<ed-base operators and other
airport-tenants whose ,oper.ations may
be affected by the proposed restriction;
and

(5) Community groups and business
organizations that are known to be
interested in the proposed restriction.

(c) Each notice provided in
accordance with paragraph (bJ of this
section shall include:

(1) The name of the airport and
associa.ted cities and 'states;

(Zl A dear, concise description of the
proposed restriction, including 8

statement that It wiU be a mandatory
Stage 2 restriction, and where the
complete text of IRe .....triction, and any
sanctions fur ,noncompliance, are
availabl" forpl1b1i:c Inspection;

(3) A brief discussion of the specific
need for, and goal of, the restriction;

(41 Identificatinn of the operators and
the types of aircraft e><pected to be
affecred:

15) The proposed effective date of the
restriction. the proposed method of
implementation (e.g.. city {)rdinance,
airport rule. leasel. and any proposed
enforcement mechanism;

(6) An analysis of the proposed
restriction, 8'S required by § 161.205 of
this subpart, or an announcement of
where the analysis is available for
public inspection;

(7) An io\'itati-en to comment on the
proposed restriction and analysis, with
a minimum 4S-day comment period;

(8) Infonnation un how to request
copies of the complete text of the
prop~d restriction, including any
sanctions for noncompliance, and the
analysis (if not induded with the
notice); and

(9) The add:ess for submitting
comments to the airport operator,
including identification of a contact
person at the airport.

(dj At the time of notice, the airport
operator shall provide the FAA with a
full text of the proposed restriction,

including any sanctions for
noncompliance.

{eJ The Federal Aviation
Administration w.iU publish an
announcement of the proposed Stage 2
restriction in the Federal Register.

§·161.205 Requlred analysis of proposed
restrtctlon .and a1temal1vea.

(a) Each airport operator proposing a
noise or access restriction Dn Stage 2
aircraft operations shall prepare the
following and make it available for
public comment:

(lJ An analysis of the anticipated or
actual costs and benefits of the
proposed noise or access restriction;

(2) A description of alternative
restrictiom;; and

(3J A description of the alternative
measures oonsidered that dQ not involve
aircraft J.lestdetions. and a comparison
of the costs and benefits of such
alternative measures to costs and
benefits of the proposed noise or access
restriction.

(hi In preparing lhe analyses required
by this section, the airport operator shall
use the noise measurement systems and
identify the airport noise study area as
specified in §§ 161.9 and 161.il.
respectively; ·shall use eurtently
accepted economic methodology; ,and
shall provide separate detail on the
costs and benefits of the proposed
restriction with respect to the operations
of Stage, 2 aircraft weighing less than
75,000 pounds if the restriction applies
to this clas.. The airport operator shall
specify the methods used to analyze the
costs and benefits of the proposed
restriction and the alternatives.

[c) The kinds of information set for~
in § 161.305 are useful elements of an
adequate analysis of a noise or access
restriction on Stage 2 aircraft
operations.

§ t6UII7 Commentbylntere8ledpartles.
Each airport operator shall establish a

public docket or similar method for .
receiving and considering comments,
and shall make comments available for
inspection by interested parties upon,
request. Comments must be retained as
long as the llestriction i.s in effect.

§ 161.209 Requ'lrements for proposal
changes.

(a) Each airport operator shall
promptly advise interested parties of
any changes to a proposed restriction.
including ch.anges that ,affect
noncompatible land uses. and make
available any changes to the proposed
restriction ,and its analysis. Interested
parties include those that received
direct notice under § 161.203(b), or those
that fA."ef'e required to be consulted in

accordat1:ce with the procedures in
§ 161.211 of this par~ and those that
have coinmented OR the proposed
restriction.

(hllf the,e are substantial changes to
the proposed restriction or the .analysis
during the l8O-day notice period. the
airport operator shaH initiate new notioe
following the procedures in § J61.203 or.,
alternatively, the proced.ures in .
§ 161.211. A substantial cbange includes.
but is not limi.ted to, a proposal that
would increase the 'burden on any
aviation user class.

(el In addition to the in.formation in
§ 161.203(c). new notice must indicate
that the airpm1 operator is revising a
previous notice. provide the reason for
making the revision. ancfprovide a new
effective date (if any] for the restriction.
The effective date of the restriction must
be at least160 days after the date the
new notice and revised analysis are
made available for public comment.

§ t6t.211 OpUonal useot14 CFR pari 150
procedures.

(al An airport operator may U'3e the
procedures iR part iSO,of 'this chapter.
instead of the procedures described in
§§ 161.203(bj and 161.Z09(b1, as a means
of providing an adequate public notice
and comment opportunity Qn a proposed
Stage 2 restriction. .

lb) If the airport operator·elects to use
14 CFR part 1.50 procedures to comply
with this subpart. the operator .hall:

(1) Ensure tbat all parties idenlified
for direct notice under ~ 1.61.203(b) are
notified that the airport's 14 CPR part
150 program will include a proposed
Stage 2 restriction under part 161. and
that these parties are offered the "
opportunity to participate as consulted
parties during the development of the 14
CFR part 150 program:

(2) Provide the FAA with a full text of
the proposed restriction, including any
sanctions for noncompliance, at the time
of the notice;

(3) Include the information in
§ 161.203 (c)(21 through (c)(5) and 161.205
in the analysis of the proposed
restriction foe th~ part 14 CFR part 150
program;

(4) Wait 180 days followiug the
availability of the above analysis fDr
review by the consulted parties and
compliance with the 8hDve notice
requirements .befol'? implementing the
Stage ,2 restTi'Ctimr, and

(5jlnclude in i" 14 CFR part 150
submissien to the FAA evidence of
compliance with paragraphs (b)(1) and
(bJ(4J of this section, and the analysis in
paragraph (b)(3) of thi•.seclion. together
with a clear identification that the 14
CFR parl150 program includes a
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proposed Stage Zrestriction under part
161.

[cJ The FAA determination on the 14
CPR'part 150 submission does not
constitute approval or disapproval of the
proposed Stage 2 restriction under part
161.

[d) An amendment of a restriction
may also be processed under 14 CFR
part 150 procedures in accordance with
this section.

§ 161.213 NotiflcaUon of. decision not to
Implement a restriction.

If a pro~osed restriction has been
through the procedures prescribed in
this subpart and the restriction is not
subsequently implemented~the airport
operator shall so advise the interested
parties. Interested parties are described
in § 161.209(a). .

Subpart D-Notice. Review, and
Approval Requirements for Stage 3
Restrictions

§ lSI.301 SCopa.
(a)This subpart applies to:
(1) An airport imposing a noise or

access restriction on the operation of
Stage 3 aircraft that first became
effective after October 1. 1990.

[2J An airport imposing an amendment
to a Stage 3 reslriction. if the
amendment becomes effective after
October 1. 1990. and reduces or limits
Stage 3 aircraft opeL'ations (compared to
the restriction that it amends) or affects
aircraft safety.

[bl This subpart does not apply to an
airport imposing a Stage 3. restriction
specifically exempted in § 161.7. or an
agreement complying witb subpart B .of
this part

-[cJ A Stage 3 reslriction within the
scope of this subpart may not become
effective unless it bas been submitted to
and approved by the FAA. The FAA will
review only those Stage 3 restrictions
that are proposed by. or on behalf of. an
entity empowered to implement the
restriction.

§ 151.303 NoUce 01 propooed restriction•.
(a) Each airpcr.t operator or aircraft

operator (hereinafter referred to as
applicantJ proposing a Stage 3
restriction shall provide public notice
Bnd an opportunity for public comment,
as prescribed in this subpart. before
submittins the restriction to the FAA for
review and approval.

(bJ Except os provid'ed in § 161.321. an
applicant shall publisb a notice of the
proposed restriction in an areawide
newspaper or newspapers that either
singly or together bas general circulation
throughout the airport noise study area;
post a notice in the airport in 8

prominent location accessible to airport

users and the public: and directly notify
in wri ting the follOWing parties:

(1] Aircraft operators providing
scheduled passenger or cargo service at
the airport; operators of aircraft based
at the airport; potential new entrants 
that are known to be interested in
serving the airport: and aircraft
operators known to be routinely
providing nonscheduled service that
may be affected by the proposed
restriction;

[2J The Federal Aviation
Administration;

(3) Each Federa~ state. and local
agency~with land-use control
jurisdiction within the airport noise
study area;

(4) Fixed-base operators and other
airport tenants whose operations may
be affected by the proposed reslriction;
and

[5J Community groups and business
organizations that are known to be
interested in the proposed restriction.

(c] Each notice provided in
accordance .With paragraph (b) of this
section shall include:

[lJ The name of the airport and
associated cities and states;

(2J A clear. concise description of the
proposed restriction (and any
alternatives. in order of preference)'.
including B statement that it will be 8'

mandatory Stage 3 resmction; and
where the complete lext of tbe
restriction, and any sanctions for
noncompliance. are available for public
inspection;

(3) A brief discu8aion of the specific
need for, and goal of; the reolriclion;

[4J Identification of the operalors and
types of aircraft expected to be aff..ted;

(5) The proposed effective date of lhe
restriction. the proposed method of
implementation (e~g.• city ordinance-.
airport rule, lease. or-other document].
and any proposed enforcement
mechanism;

(6J An analyoio of the proposed
restriction, in accordance with § 161,305
of this part. or-an announcement
regarding where the analysis is
available for public inspection;

(7) An invilation te> comment on the
proposed restriction and the analysis.
with a minimum 4:kIay comment period;

(8) Information on how t& request a
copy of the complete texl of the
restriction. including any sanctions for
noncompliance. and the analysis (if not
included with the noli",,); and

(9) The address foc submitting
comments to the airport operator or
aircraft operator proposing the
restriction. including identification of a
contact person,

(d) Applicant. may propose
alternative- restrictions. including' partial

implementation of any proposat. and
indicate an order of preference. If
alternative restriction proposals are
submitted, the requirements listed in
paragraphs (c)(2J through [cJ(6J of this
section should address the alternative
proposals where appropriate.

§ 161.305 Required analysts and
conditions for approval of proposed
re-strle.tions.

Each applicant proposing a noise or
access restriction on Stage 3 operations
shall prepare and make ijvailable for
public comment an analysis that
supports, by substantial evidence. that
the six statutory conditions for approval
have been met for each restriction and
any alternatives submitted. The
statutory conditions are set forth in 49
U.S.c. App. 2153[d)(2) and paragraph (el
of this section. Any proposed restriction
[including alternativesJ on Stage 3
aircraft operations that also affects the
operation of Stage 2 aircraft must
include analysis of the proposals in a
manner thaf permits the proposal to be
understood in its entirety. (Nothing in
this section is intended to add a
requirement for the issuance of
restrictions on Stage- 2 aircraft to those
of subpart C of this part.J The applicant
shall provide:

(a) The complete texl of the proposed
restriction and any submitted
alternatives. including the proposedi

wording in a city ordinance.. airport rule,
lease. or other document, and any
sanctions for noncompliance;

(bJ Maps denoting the airport
geographic boundary. a-ad the 
ge-ographic boundaries and names of
each jurisdiction that controls land'lise
within the airport noise study area;-

[c} An adequate envirorunental
assessment of the- proposed restriction
or adequate infonnation snpporting a
categorical exclusion in accordance
with FAA orders and procedures
regarding compliance with the National
Environmental Polley Act of 1969 (42
U.S.C.4321);

(dJ A aummary of the evidence in the
submission supporting the six statutory
conditions for approval; and-

(eJ An analysis of the restriction.
demonstrating by substantial evidence
that the statutory conditions are met.
The analysis DULBt,

(ll Be aufficiently delailed 10- allow
the FAA to evaluate the merits of the
proposed restriction; and

[2J Contain the following essentiol
elements needed to provide substantial
evidence supporting each condition: for:
approval:

(i} Condition 1: The restriction. is
reasonable, nonarbitrary. and
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nondiscriminatory. (A) Essential
information needed to demonstrate this
condition includes the following:

(1J Evidence that a current or
projected"noise or access problem
exists, and that the proposed action(sJ
could relieve the problem, including:

(11 A detailed description of the
problem precipitating the proposed
restriction with relevant background
information on factors contributing to
the proposal and any court·ordered
action or estimated liability concerns; a
description of any noise agreements or

. noise or access restrictions currently in
effect at the airport; and measures taken
to achieve land-use compatibility, such
as controls or restrictions on land use in
the vicinity of the airport and measures'
carried out in response to 14 CFR part
150; and actions taken to comply with
grant assurances requiring that:

(AJ Airport development projects be
reasonably consistent with plans of
public agencies that are authorized to
plan for the development·of the area
around the airport; and

(BJ The sponsor give fair
consideration to the interests of
communities in or near where the
project may be located; take appropriate
action. including the adoption of zoning
laws. to the extent reasonable. to
restrict the use of.1and near the airport
to activities and purposes compatible
with normal airport operations; and not
cause or permit any change in land use,
within""its jurisdiction. that will reduce
the compatibility [with respect to the
airport) of any noise compatibility
program measures upon which federal
fundsflave been expended.

(ill An analysis of the estimated noise
impact of aircraft operations with and
without the .proposed restriction for the
year the restriction is expected to be
implemented. for 8 forecast timeframe
after implementation. and for any other
years critical to understanding the noise
impact of the proposed restriction. The
analysis of noise impact with and
without the proposed restriction
including:

[A) Maps of the airport noise study
area overlaid with noise contours as
specified in §§ 161.9 and-161.11 of this
part

[B) The number of people and the
npncompatible land uses within the
airport noise study area with and
without the proposed restriction for each
year the noise restriction is analyzed;

(C) Technical data supporting the
noise impact analysis. including the
classes of aircraft. fleet mix. runway use
percentage. and day/night breakout of
operations; and

(D) Data on current and projected
airport activity that would exist in the
absence of.the proposed restriction.

[2J Evidence that other available
remedies are infeasible or would be less
cost-effective. inchiding descriptions of
any alternative aircraft restrictions that
have been considered and rejected. and
the reasons for the rejection; and of any
lij.nd use or other nonaircraft controls or
restrictions that have been considered
and rejected. including those proposed
under 14 CFR part 150 and not .
implemented. and the reasons for the
rejection or failure to implement.

(3] Evidence that the noise or access
standar-ds are the same for all aviation
user classes or that the differences are
justified, 8uch as:

[11 A description of the relationship of
the effect of the proposed restriction on
airport users (by aviation user class);
and

(ill The noise attributable to these
users in the absence of the proposed
restriction.

(BJ At the ap·plicant's discretion,
information may also be submitted as
follows:

(1J Evidence not submitted under
paragraph (e)(2)[ii)[A) of this section
(Condition 2) that there is a, reasonable
chance that expected benefits will equal
or exceed expected cost; for example,
comparative economic analyses of the
costs and benefits of the proposed
restriction and aircraft and nonaircraft
alternative measures. For detailed
elements of analysis, see paragraph
(e)(2)[ii)[AJ of this section.

(2) Evidence not submitted under
paragraph (e)(2)[ii)[A) ofthis section
that the level of any noise-based fees
that may be imposed rellects the cost of
mitigating noise impacts produced by
the aircraft. or that the fees are
reasonably related to the intended level
of noise impact mitigation.

(ii) Condition 2: The restriction does
not create an undue burden on
interstate or foreign commerce. (A]
Essential information needed to
demonstrate this statutory condition
includes:

[I) Evidence, based on a cost-benefit
analysis. that the estimated potential
benefits of the restriction have a
reasonable chance to exceed the
estimated potential cost of the adverse
effects on interstate and foreign
commerce. In preparing the economic
analysis required by this section. the
applicant shall use currently accepted
economic methodology, specify the
methods used and assumptions
underlying the analysis. and consider:

(11 The effect of the proposed
restriction on operations of aircraft by
aviation user class (and for air carriers,

the number of operations of aircraft by,
carrier), and on the volume of
passengers and cargo for the year the.
restriction is expected to be
implemented and for the forecast
timeframe.

[ill The estimated costs of the
proposed restriction and alternative
nonaircraft restrictions including the
following, as appropriate:

[A) Any ad,ditional cost of continuing
aircraft operations under the restriction.
including reasonably available
information concerning any net capital
costs of acquiring or retrofitting"'6ircraft
(net of salvage value and operating
efficiencies) by aviation user class; and
any incremental recurring costs;

[B) Costs associated with altered or
discontinued aircraft 'operations, such as
reasonably available information
concerning loss to carriers of operating
profits; decreases in passenger and
shipper c;pnsumer surplus by aviation
user class; loss in profits associated
with other airport services or other
entities: and/or any significal1t
economic effect on parties other than
aviation users:

(C) Costs associated with
implementing nonaircrafl restrictions o'r
nonaircraft components of restrictions.
such as reasonably available
information concerning estimates of
capital costs for real property; including
redevelopment. soundproofing. noise
easements, and purchase of property
interests; and estimates of associated
·incremental recurring costs; or an
explanation of the legal or other
impediments to .implementing such
restrictions.

[D) Estimated benefits of the proposed
restriction aI:ld alternative restrictions
that consider. as appropriate,
anticipated increase in ~eal estate
values and future construction cost
(such as sound insulation) savings;
anticipated increase in airport revenues:
quantification of the noise benefits. such
as num~er of people removed from noise
contours and improved work force and/
or educational productivity. if any;
valuation of positive safety effects. if
any; and/or other qualitative benefits.
including improvements in quality of
life.

(8) At the applicant's discretion.
information may also be submitted as
follows:

(IJ Evidence that the affected carriers
have a reasonable chance to continue
service at the airport or at other points.
in the national airport system.

(2) Evidence that other air carriers are
able to provide adequate service to the
airport and other points in the system
without diminishing competition.
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(3) Evidence that comparable services
or facilities are Bvailable at aoother
airport controlled by the airport
operator in the market area. including
services available at other airports.

(4) Evidence that alternative
transportation service can be attained
through other means of transportation.

{51 Information on the absence of
adverse evidence or adverse cominents
with respect to undue' burden in the
notice process required in § 161.303. or
alternatively in § 161.321, of this part as
evidence that there is no undue burden.

(iiifCondition 3: The proposed
restriction maintains safe and efficient
use oflhe navigable airspace. Essential
information needed to demonstrate this
statutory condition includes evidence
that the proposed restriction maintains
safe and efficient use of the navigable
airspace based upon: _

(A) Identification of airspace and'
obstacles to navigation in. the viciraJty of
the airport; and

(B) An analysis of the effects of the
proposed restriction with respect to use
of airspace in the vicinity of the airport.
substantiating that the restriction
maintains or enhances safe and efficient
use of the navigable airspace. The
analysis shall include a description of
the methods and data used..

(iv) Condition 4: The proposed
restriction does not conflict with any
existing Federal statute or regulation.
Essential information needed to
demonstrate this condition includes
evidence demonstrating that nl;) conflict
is presented between the proposed
restriction and any existing Federal
statute or regulation, including those
governing:

(Al Exclusive rights;
(B) Control of aircraft operations; and
(C) Existing Federal grant agreements.
(v) Condition 5: The opplicont hos

provided adequate opportunity for
public comment on the proposed
restriction. Essential information
needed to demonstrate this condition
includes evidence that there has been
adequate opportunity for public
comment on the restriction as specified
in § 161.303 or § 161.321 of this part.

(vi) Condition 6: The proposed
restriction does. not create an un'due
burden on the national aviat.ion system.
Essential information needed to
demonstrate this condition includes
evidence that the proposed restriction
does not create an undue burden on the
national aviation system such as:

(A) An analysis demonstrating that
the proposed restriction does not have a
substantial adverse effect on existing or
planned airport system capacity. on
observed or forecast airport system "

congestion and aircraft delay, and. on
airspace system, capacity or workload;

(B) An analysis demonstrating that
nonaircraft alternative measures to
achieve the same goals as, the proposed
subje:ct restrictions are inappropriate:

(C) The absence' of comments with
respect to imposition of an undue
burden on the national aviation system
in response to the notice required in
§ 161.303 or § 161.321.

§ 161.307 Comment by Interested parties.
(a) Each applicant proposing a

restriction shall establish a public
docket or similar method for receiving
and considering comments, and shall
make comments available for inspection
by interested parties upon request
Comments must be retained' as long as
the restrictionjs in effect.

(b) Each applicant shall submit to the
FAA a summary of any comments
received. Upon request by the FAA. the
applicant shall submit copies ofthe
comments.

§ ISI.309 Requlremenlslor proposal
changes.

(al Each applicant shall promptly
advise interested' parties of any changes
to 8 proposed restriction or alternative
restriction that are not encompassed in
the proposals submitted. including
changes that affact noncompatlble land'
uses or that take place befora the
effective date of the restriction, and
make available these changes to the
proposed restriction and its analysis.
For the purpose of this paragraph, .
interested parties include those who
received direct notice under § 161.303(b)
of this part, or those who were,required
to be consulted in accordance with the
procedures in § 161.321 of this part, and
those who commented on the proposed
restriction.

(b) If there are substantial changes to
a proposed resmction or the analysis
made available prior to the effective
date of the restriction, the applicant
proposing the restriction shall initiate
new notice in accordance with the
procedures in 1161.303 or, alternatively,
the procedures in § 161.321. These
requirements apply to substantial
changes that ate not encompa3sed in
submitted alternative restriction,
proposals and their analyses. A
substantial change to a restriction
includes. but is not limited to. any
proposal that would increase the burden
on any aviation user £lass.

(c) In addition to the infnrntalion in.
§ 161.303(c), a new notice must indicate
that the applicant is revising a previous
notice, prov:ide the reason for making
the revision. and provide a new effective
date (if any) for the reatriction.

(d) If substantial changes requiring a
new notice are made during the FAA's
180·day review of the proposed
restriction, the applicant submitting the
proposed restriction shall notify the
FAA in writing that it is withdrawing its
proposal from the review process until it
has completed additional' analysis. .
public review, and documentation of the
public review. Resubmission to the FAA
will restart the 180-day review.

§ 161.311 Application procedure lor
approval 01 proposed restrl.cUon.

Each applicant proposing a Stage 3
restriction shall submit to the FAA the
following information for each
restriction and' alternative restricti'on
submitted. with a request that the FAA
review and approve the proposed Stage
3 noise or access restriction:

(a) A summ.ary of evidence of the
fulfillment of conditions for approval, es
specified in § 161.305;

(b) An analysis as specified in
§ 161.305, aa appropriate to the proposed
restriction;.

(c) A statement that the entity
submitting the proposal is the party
empowered to implement the restriction,
or is submitting the proposal on behalf
of such party; and

(d) A statement as to whether the
airport requests, in the event of'
disapproval of'the propesedi restti'ction
or any alternatives. that the FAA
approve' any portion of the restrfction or
any alternative that meets the statutory
requirements for approval". An applicant
req~',estingpartial approval of any
proposal should indicate its prioritieg as
to portions of the proposal to be
approved.

§ 161.313 Review 01 appllcallon..

(a) Determination ofcompleteness.
The FAA. within 30' days of receipt 01 an
application, will detennine whether the
application is complete in accord'ance
with § 161.311. Determinations of
completeness will be made on all
proposed restrictions and alternatives.
This completeness determination is not
an approval or disapproval of the
proposed restriction.

(b) Process for complete opplication.
When the FAA determines that a
complete application has been
submitted,. the foIll>wing procedures
apply:

(1) The FAA notifies tbe applicant
that it intends to act Wl the PJ:oposed
restriction and publishes. notice of the
proposed restriction in the Federal
Register in accordance with § 161.315.
The 160-day period for approving or
disapproving the proposed r:estriction
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will start on the date of original FAA
receipt of the applic~tion.

(2) Following review of the
application. public comments. and any
other information obtained under
§ 161,317(h), the FAA will issue a .
decision approving or disapproving the
proposed restriction. This decision is a
final decision of the Administrator for
purpose of judicial review.

(c) Process for incomplete application.
If the FAA determines that an
application is not complete with respect
to any submitted restriction or
alternative restriction, the following
procedures ,apply:

(1) The FAA shall notify the applicant
in writing, returning the application Bnd
setting forth the type of information and
analysis needed to complete the

-application in accordance with
§ 161.311.

(2) Within 30 days after the receipt of
this notice. the applicant shall advise
the FAA in writing whether or not it
intends to resubmit and supplement its
application.

(3) If the applicant does 'not respond in
30 days. or advises the FAA that it does
not intend to resubmit and/or
supplement the application, the
application will be denied. This closes
the malter without prejudice to later
application and does not constitute
disapproval of the proposed restriction. '

(4) If the applicant chooses to
resubmit and supplement the
application. the following procedures
apply:

(i) Upon receipt of the resubmitted
application. the FAA determines
whether the application, as
supplemented, is complete a~ set forth in
paragraph (a) of this section.

(ii) If the application is complete. the
procedures set forth in § 161.315 shall be
followed. The lll().day review period
starts on the date of receipt of the last
supplement to the application.

(iii) If the application is still not
complete with respect to the proposed
restriction or at least one submitted
alternative. the FAA so advises the
applicant as set forth in paragraph (c)(l)
of this section and provides the
opplicant with an additional opportunity
to supplement the application 8S set
forth in psragraph (c)(2) of this section.

(iv) If the environmental
documentation (either an environmental
assessment or information supporting a
categorical exclusion) is incomplete. the
FAA will so notify the applicant in
writing. returning the application and
selting forth the types of information
and analyais needed to complete the
documentation. The FAA will continue
to return an application until adequate
envil·tnmental documentation i!3

provided. When the application is
determined to be coniplete, including the
environmental documentation. the 180
day period for approval or disapproval
will begin upon receipt of the last
supplement to the application.

(v) Following review of the
application and its supplements. public
comments, and any other information
obtsined under § 161.317(b). the FAA
will issue a decision approving or
disapproving the application. This
decision is a final decision of the
Administrator for the purpose of judicial
review.

(5) The FAA will deny the application
and return it to the applicant if:

(i) None of the proposals submitted
are found to be complete;

(ii) The application has heen returned
twice to the applicant for reasons other
than completion of the environmental
documentation; and

(iii) The applicsnt declines to
complete the application. This closes the
matter without prejudice to later
application. and does not constitute
disapproval of the proposed restriction.

§ lSI.315 Receipt 01 complete application.
(a) When a.complete application has

been received. the FAA will notify the
applicant by letter that the FAA intends
to act on the application.

(b) The FAA will publish noilce of the
proposed restriction in the Federal
Register, inviting interested parties,to '
file comments on the application within
30 days (!,fter publication of the Federal
Register notice.

§ 161.317 Approval or disapproval 01
proposed restriction.

(a) Upon determination that an
application is complete with respect to
at least one of the proposals submitted
by the applicant. the FAA will act upon
the complete proposals in the
application. The FAA will not act on
any proposal for which the applicant
has declined to submit additional
necessary information.

(b] The FAA will review the
applicant's proposals in the preference
order specified by the applicant. The'
FAA may request additional information
from aircraft operators, or any other
party. and may convene an informal
meeting to gather facts relevant to its
determination.

(c) The FAA will evaluate the
proposal and issue an order approving
or disapproving the proposed restriction
and any submitted alternatives. in
whole or in part, in the order of
preference indicated by the applicant.
Once the FAA approves 8 proposed
restriction. the FAA will not consider
any proposals of lower applicant-stated

preference. Approval or pisapprovsl will
be given by the FAA within 160 days
after receipt of the application or last
supplement thereto under § 161.313. The
FAA will publish its decision in the
Federal Register and notify the spplicant
in writing.

(d) The applicant's failure to provide
substantial evidence supporting the
statutory conditions for approval of a
particular proposal is grounds for
disapproval of that proposed restriction.

(e) The FAA will approve or
disapprove only the Stage 3 aspects of a
restriction if the restriction applies to
both Stage 2 and Stage 3 aircraft
operations.
, ({) An order approving a restriction
may be subject to requirements that the
applicant: .

(1) Comply with factual
representations and commitments in
support of the restriction; and

(2) Ensure that any environmental
mitigation actions or commitnlents by
any psrty that are set forth in the '
environmental documentation provided
in support of the restriction are
implemented.

§ 161.319 Withdrawal or revision 01
re.trlctlon.

(a) The applicant may withdraw or'
revise a proposed restriction at any time
prior to FAA approval or disapproval,
and must do so ifsubstantial changes
are mada as described in § 161.309. The
applicant shall notify the FAA in writing
of 8 decision to withdraw the proposed
restriction for any reason. The FAA will
publish a notice in the Federal Register
that it has terminated its review without
prejudice to resubmission. A
resubmission will be considered a new
application.

(b) A subsequent amendment to'a
Stage 3 restriction that was in effect
after October, 1, 1990. or an amendment
to a Stage 3 re.striction previously
approved by the FAA, is subject to the
procedures in this subpart if the .
amendment will further reduce or limit
aircraft operations or affect aircraft
safety. The applicant msy, at it~ option.
revise or amend a restriction previously
disapproved by the FAA and resubmit it
for approval. Amendments are subject
to the same requirements and
procedures as initial submission~.

§ 1S1.321 Optional us. oil. CFR part 150
prD;Cedurea.

(a) An airport operator may use the
procedures in part 150 of this chapter.
instead of the procedures described in
§§ 161,303(b) and 161.309(b) of this part,
a8 a means of providing an adequate
public notice and opportunity to
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comment on proposed Stage 3
restrictions, including submitted
alternatives.

(b) If the airport operator elects to use
14 CFR part 150 procedures to comply
with this subpart, the operator shall:

.(1) Ensure that all parties identified
for direct notice under § 161.303(bJ are
notified that the airport's 14 CFR part
150 program submission will include a
proposed Stage 3 restriction under part
161. and that these parties are offered
the opportunity to participate as
consulted parties during the
development of th.e 14 CFR part 150
program;

(2) Include the information required in
§ 161.303(c) (2J through (5) and § 161.305
in the analysis of the proposed
restriction in the 14 CFR part 150
program submission: and

[3) Include in it.s 14 CFR part 150
submission to the FAA evfdence of
compliance with the notice requirements
in paragraph [bJ[l) of this section and
include the information required. for a
part 161 application in § 161.311.
together with a cleaf identification that
the 14 CFR part 150 submis'sion includes
a proposed Stage 3 restriction for FAA
review and approval under §§ 161.313.

. 161.315, and 161.317..
(cJ The FAA will evaluate the

proposed·part 161 restriction on Stage 3
aircraft operations included in the 14
CFR part 150 submission in accordance
with the proceq,ures and standards of
this part, and will review the tota114
CFR part 150 submission in accordance
with the procedures and standards of 14
CFR part 150.

(d) An amendment of a restriction. as
specified in § 161.319(b) of this part. may
also be processed under 14 CFR part 150
procedures. . .'

§ 161.323 Notification of a decision not to
Implement 8 restriction.

If a Stage 3 restriction has been
approved by the FAA and the restriction
is not subsequently implemented, the
applicant shall SQ advise the interested
parties specified in § 161.309(a) of this
part.

§ 161.325 Availability 01 data and
comments on 8n Implemented restriction.

The appficant shall retain all relevant
supporting data and all comments
relating to an approved restriction for as
long as the restriction is in effect and
shall make these materials available for
inspection upon request by the FAA.
This information shall be made
available for inspection by any person
during the pendency of any petition for
reevaluation found justified by the FAA.

Subpart E-Reevaluatlon of Stage 3
Restrictions .

. § 161.401 SCope.
This subpart applies to an airport

imposing a noise or access restriction on
the operation of Stage 3 aircraft that
first became effective after October 1,
1990, and had either been agreed to in
compliance with the procedures in
Subpart B of this part or approved by
the FAA in accordance with the
procedures in subpart D of this part.
This' subpart does not apply to Stage 2
restrictions imposed by airports. This
subpart does not apply to Stage 3
restrictions specifically exempted in
§ 161.7.

.§ 161.403 Criteria for reevaluation.
(a) A request for reevaluation must be

submitted by an aircraft operator:.·
[b} An aircraft operator must

demonstrate to the satisfaction of the
FAA that there has been a change in the
noise environment of the affected
airport and that a review and
reevaluation pursuant to the criteria iJ:l
§ 161.305 is therefore justified.

(1) A change in the noise environment
sufficient to justify reevaluation is either
a DNL. change of 1.5 dB or greater (from
the restriction's anticipated target noise
level result) over noncompatible land
uses, or a change of 17 percent or
greater in the noncompatible land uses,
within an airport noise study area. For
approved restrictions. calculation of '
change shall be based on the divergence
of actual noise impact Qf the restriction
from the estimated noise impact of the
restriction predicted in the analysis
required in § 161.305(eJ(2)(iJ(AJ(lJ(iJ).
The change in the noise environment or
in the noncompatible land uses may be
either an increase or decrease· in noise·
or in noncompatible land uses. An
aircraft operator may submit to the FAA
reasons why 8 change that does not fall
within either of these parameters
justifies reev'aluation, and the FAA will
consider such arguments on a ca5e~by

case basis.
(2) A change in the noise environment

justifies reevaluation if the change is
likely to result in the restriction not
meeting one or more of the conditions
for approval set forth in § 161.305 of this
part for approval. The aircraft operator
must demonstrate that such a result is
likely to occur.

(c) A reevaluation may not occur less
than 2 years after the date of the FAA
approval. The FAA will normally apply
the same 2-year requirement to
agreements under subpart B of this part
that affect Stage 3 aircraft operations.
An aircraft operator may submit to the
FAA reasons why an agreement under

subpart B of this part should be ,
reevaluated in less than 2 years, and the
FAA will consider such arguments on a
case~by-case basis.

(d) An aircraft operator must
demonstrate that it has made a good
faith attempt to resolve locally any
dispute over a restriction with the
affected parties, including the airport
operator, beforerequestng reevaluation
by the FAA. Such demonstration and
certification shall document all attempts
of local' dispute resolution.

§ 161.405 Request lor reevsluation.

(a) A request for reevaluation
submitted to the FAA by an aircraft
operator must include the followhlg
information:

[1} The name of the airport and
associated cities and states;

(2) A clear. concise description of the
restriction and any sanctions for
noncompliance, whether the restriction
was approved by the FAA or agreed to
by the airport operator and aircraft
operators, the date of the approval or
agreement, and a copy of the restriction
as incorporated in a local ordinance,
airport rule, les·se, or other document;

(3) The quantified change in the noise
environment using methodology
specified in Utis part;

(4) Evidence of the relationship
between this change and the likelihood
that the restriction does not meet one or
more of the conditions in § 161.305;

[5) The aircraft operator's status under
the restriction (e.g., currently affected
operator, potential new entrant) and an
explanation of the aircraft operator's
specific objection; and

(6) A description and evidence of the .
aircraft operator's attempt to resolve the
dispute locally with the affected parties•.
including the airport operator. .

(b) The FAA will evaluate the aircraft
operator's submission and deteJ,'mine

, whether' or not a reevaluation is .
justified. The FAA may request
additional infonnation from the.airport
operator or any other party and may
convene an infonnal meeting to gather
facts relevant to its determination.

(c) The FAA will notify the aircraft
operator in writing, with a copy to the
affected airport operator, of its
determination.

{1} Ifthe FAA determines that a
reevaluation is not justified, it will
indicate the reasons for this decision.

(2J If the FAA determines that a
reevaluation is justified, the aircraft ,
operator will be notified to complete its
analysis ~nd to begin the public notice
procedure, as set forth in this subpart.
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§ 161.407 MoUee of reev"uatior
(a) After receiving an FAA

dp.termination that a reevaluation is
justified, an aircraft operator desiring
continuation of the reevaluation process
shall publish a notice of request for
reevaluation in an areawide newspaper
or newspapers that either singly or
together has general circulation
throughout the airport Doise study area.
(or the airport vicinity for agreements,
where an airport noise study area has
not been delineated); post 8 notice in the
airport in a prominent location
accessible to airport users -and the
public; and directly notify in writing the
following parties:

mThe airport operator. other aircraft
operators providing scheduled
passenger or cargo service at the airport,
operators of aircraft based at the
airport. potential new entrants that Bre
known to be interested in serving the
airport, and aircraft operators known to
be routinely providing nonscheduled
service;

(2) The Federal Aviation
Administration;

(3) Each Federal. State. and local
agency with land-use control
jurisdiction within the airport noise
study area (or the airport vicinity for
agreements where an airport noise study
area has not been delineated};

(4) Fixed-base operators and other
airport tenants whose operations may
be affected by the agreement or the
restriction;

(5) Community groups and business
organizations that are known to be
interested in the restriction: and

(6) Any other party that commented
on the original restriction.

(b) Each notice provided in
accordance with paragraph (a) of this
section shall include:

(1) The name of the airport and
associated cities and states;

(2) A clear. concise description of the
restriction, including whether the
restriction was approved by the FAA or
agreed to by the airport operator and
aircraft Operators, and the date of the
approval.or agreement;

(3) The name of the aircraft operator
requesting a reevaluation. and a
statement that a reevaluation has been
requested and that the FAA has
determined that a reevaluation is
justified;

(4) A brief discussion of the reasons
why a reevaluation is justified;

(5) An analysis prepared in
accordance with 1161.409' of this part
supporting the aircraft operator's
reevaluation request, or an
announcement of where the analysis is
available for public inspection;

(6) An mvita-tion to comment on the
analysis supporting the proposed 
reevaluation, with a minimum 45-day
comment period;-

(7) Infonnation on how to request a
copy of the analysis (if not in the notice);
and

(8) The address for submitting
comments to the aircraft operator,
including identification of a contact
person.

. § 161.409 Requfred analysis by
reevaluatton pettttoner.

(a) An aircraft operator that has
petitioned the FAA to reevaluate a
restriction. shall assume the burden of
analysis for the reevaluation.

(b)The aircraft operator's analysis
shall ba made available for public
review under the procedures in § 161.407
and shall include the following: :

(1) A copy of tbe restriction.or the
language of the agreement as
incorporated in a local ordinance.
airport rule, lease, or other document;

(2) The aircraft operator's status under
the restriction (e.g., currently affected
operator, potential new entrant) and an
exp'lanation of the aircraft operator's
specific objection to the restriction;

(3) The quanlified change in the noise.
environment using methodology
specified in this part;

(4) Evidence of the retationship
between this change and lhe likelihood
that the restriction does not meet one or
more of the conditions in § 161.305j and

(5) Sufficient data and analysis
selected from § 161.305. as applicable to
the restriction at issue, to support the
contention made in paragraph (b)(4) of
this section. This is to include either an
adequate environmental ass'eS8ment of
the impacts of discontinuing all or part
of a restriction in accordance with the
aircraft operator's petition, or adequate
information supporting 8 categorical
exclusion under-PAA orders
implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321).

(c) The amount of analysis may vary
with the complexity of the reatriction,
the number and nature of the conditions
in § 161.305 that are alleged to be
unsopported, and the amount of
previous analysis developed in support
oftbe restriction. The aircraft operator
may incorporate analysis previously
developed in support of the restriction.
including previous environmental
documentation to theextent applicable.
The applicant is responsible for
providing substantial evidence, as
described in 1 161.305.-that one or more
of the conditions are nof supported.

§ 16t.411 Coinment by Interested parties.

(a) Each aircraft operator requesfing a
reevaluation shall establish a docket or
similar method for receiving and
considering comments and shall make
comments available for inspection to
interested parties specified in paragraph
(b) of this sectlon upon request.
Comments must be retained for two 
years.

(b] Each aircraft operator shall
promptly notify interested parties if it
makes a substantial change in its
analysis that affects ei-ther the costs or
benefits analyzed. or the criteria in
§ 161.305. differently from the analysis
made available for comme,nt in
accordance with § 161.407. Interested
parties include those who received
direct notice under paragraph (a) of
§ 161.407 and those who have
commented on the reevaluation. If an
aircraft operator revises its analysis, it
shall make the revised analysis
available to an interested party upon
request and shall extend the comment
period at least 45 days from the date the
revised analysis is made available.

§ 161.413 Reevaluation procedura.

(a) Each aircraft operator requesting a
reevaluation shall submit to the FAA:

(1) The analysis desoribed in
§ 161.409;

(2) Evidence that the public review
process was carried out in accordance
with 1§ 161.407 and 161.411. including
the aircraft operator's summary of the
comments received; and

(3) A .equest that the FAA complete a
reevaluation of the restriction and issue
findings.

(b) Following confirmation by the
FAA that the 'aircraft operator's
documentation is complete according to
the requirements of this subpart, the
FAA will publish a notice of
reevaluation in the Federal Register and
provide for a. 45-day comment period
during which interested parties may
submit comments to the FAA. The FAA
will specifically solicit comments from
the affected airport operator and
affected local governments. A
submission that is not complete will be
returned to the aircraft operator with a
letter indicating the deficiency. and no
notice will be published. No further
action will be taken by the FAA until a
complete submission is received.

(c) The FAA will review all submitted
documentation and comments pursuant
to the conditions of § 161.305. To the
extent necessa-ry, the FAA may request
additional information from the aircraft
operator, airport operator, and otheI'9
known to have infonnatidn material to
the re~vaIuation. and may convene an
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informal meeting to gather facts relevant
to a reevaluation finding.

§ 161.415 Reevaluation Betlon.

(a) Upon completing the reevaluation,
the FAA will issue appropriate orders
regarding whether or not there is
substantial evidence that the restriction
meets the criteria in § 161.305 of this
part.

(b) If the FAA's reevaluation confirms
that the restriction meets the criteria.
the restriction may remain as previously
agreed to or approved. If the FAA's
reevaluation concludes that the
restriction does not meet the criteria, the
FAA will withdraw a previous approval
of the restriction issued under subpart D
of this part to the extent necessary to
bring the restriction into compl1ance
with this part or, with respect to a
restriction agreed to under subpart B of

, this part, the FAA will specify which
criteria are not met.

(c) The FAA will publish a notice of
its reevaluation frndings in the Federal
Register and notify in writing the
aircraft operator that petitioned the
FAA for reevaluation and the affected
airport operator.

§ 161.417 Notification of status of
restrictions and agreements not meeting
conditJons-of-approva! criteria.

If the FAA has withdrawn'all or.part
of a previous approval made under
subpart D of this part, the relevant
portion of the Stage 3 restriction must be
rescinded. The operator of the affected
airPort shall notify the FAA of the
operator's action with regard to a
restriction affecting Stage 3 aircraft
operations that has been found not to
meet the criteria of § 161.305.
Restrictions in agreements determined
by the FAA not to meet conditions for
approval may not be enforced with
respect to Stage 3 aircraft operations,

SUbpart F-Fallure to Comply With
This Part

§ 161.501 Scope.
(a) This subpart describes the

procedures to terminate eligibility for
airport grant funds and authority to
impose or collect passenger fa.cility
charges for an airport op-erator's failure
to comply with the Airport Noise and
Capacity Act of 1990 (49 U.S.C. App.
2151 et seq.) or this part. These
procedures may be used with or in
addition to any judicial proceedings
initiated by the FAA to protect the
national aviation system and related
Federal interests.

(b) Under no conditions shall any
airport operator receive revenues under
the provisions of the Airport and
Airway Improvement Act of 1982 or

impose or collect a passenger facility
charge under section 1113(e) of the
Federal Aviation Act of 1958 if the FAA
determines that the airport is imposing
any noise or access restriction not in
compUance with the Airport Noise and
Capacity Act of 1990 or this part.
Recission of, or a commibnent in writing
signed by an authorized official of the
airport operator to rescind or
permanently not enforce, a
noncomplying restriction will be treated
by the FAA as action restoring
compliance with the Airport Noise and
Capacity Act of 1990 or this part with
respect to that restriction.

§ 161.503 Informal resolutionj notice of
apparent \'Iolatlon.

Prior· to the initiation of formal action
to terminate eligibility for airport grant
funds or authority to impose or collect
passenger facility charges under Ulis
subpart, the FAA shall undertake
informal resolution with the airport
operator to assure compliance with the
Airport Noise and Capacity Act of 1990
or this part upon receipt of a complaint
or other evidence that an airport
operator has taken action to impose a
noise or access restriction that appears
to be in violation. This shall not
preclude a FAA application for
expedited judicial action for other than
termination of airport grants and
passenger facility charges to protect the
national aviation system and violated
federal interests. If informal resolution is
not successful. the FAA will notify the
airport operator in writing of the
apparent violation. The airport operator
shall respond to the notice in writing not
later than 20 days after receipt of the
notice, and also state whether the
airport operator will agree to defer
implementation or enforcement of its
noise or access restriction until
completion of the process under this
subpart to determine compliance.

§ 161.505 Notice of proposed termination
of airport grant funds and passenger
facility charges.

(a) The FAA begins proceedings under
this section to terminate an airport
operator's eligibility for airport grant
funds and authority to impose or collect
passenger facility charges only if the
FAA determines that informal resolution
is not successful.

(b) The following procedores shall
apply if an airport operator agrees in
writing, within 20 days of receipt of the
FAA's notice of apparent violation
under § 161.503, to defer implementation
or enforcement of a noise or access
restriction until completion of the
process under this subpart to determine
compliance.

(1) The FAA will issue a notice of
proposed termination to the airport
operator and publish notice of th~
proposed action in the Federal
Register.This notice will state the scope
of the proposed termination, the basis .
for the proposed action, and the date fnr
filing written comments or objections by
all interested parties. This notice will
also identify any corrective action the
airport operator can take to avoid
further proceedings. The due date for
comments and corrective action by the
airport operator shall be specified in the
notice of proposed termination and shall
not be less than 60 days after
publication of the notice.

(2) The FAA will review the
comments, statements, and data
supplied by the airport operator, and
any other available information, to
determine if the airport operator has
provided satisfactory evidence of
compliance or has taken satisfactory
corrective action. The FAA will consult
with the airport operator to attempt
resolution and may request additional
information from other parties to
detennine compliance. The review and
consultation process shall tQ..ke not less
than 30 days. If the FAA fmds
satisfactory evidence of compliance, the
FAA will notify the airport operator in
writing and publish notice of compliance
in the Federal Register.

(3) If the FAA detennines that the
airport operator has taken action to
impose a noise or access restrir;:tion in
violation of the Airport Noise and
Capacity Act of 1990 or thi. part, the
FAA will notify the airport operator in
writing of such determination. Where
appropriate, the FAA may prescribe
corrective action, including correctiv~

action the airport operator may still
need to take. Within 10 days of receipt
of the FAA's determination, the airport
operator shall-

(i) Advise the FAA in writing that it
will complete any corrective action
prescribed by the FAA within 30 days;
or

(ii) Provide the FAA with a list of the
domestic air carriers and foreign air
carriers operating at the airport and all
other issuing carriers, as defined in
§ 156.3 of this chapter, that have
remitted passenger facility charge
revenue to the airport in the preceding
12 months.

(4) If the FAA finds that the airport
operator has faken satisfactory
corrective action, the FAA will notify
the airport operator in writing and
publish tlotice of compliance in the
Federal Register. If the FAA has
determined that the airport operator has
imposed 8 noise or access restridion in
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violation of the Airport Noise and
Capacity Act of 1990 or this part and
satisfactory corrective action has not
been taken, the FAA will issue an order
that-

Ii) Tenninates eligibility for new
airport grant agreements and
discontinues payments of airport grant
funds. including payments of costs
incurred prior to the notice: and

(it) Tenninates authority to impose or
coUect a passenger facility charge or, if
the airport operator has not received
approval to impose a passenger facility
charge, advises the airport operator that
future applications for such.approval
will be denied in accordance with
§ 158.29(a)(I}(vj of this cbapter.

(5) The FAA will publisb notice of the
order in the Federal Register and notify
air carriers of the FAA's order and
actions to be taken to tenninate or
modify collection of passenger facility
charges in accordance ,,;th § 158.85(1} of
this chapter.

u.s. Department
at Transportation

Federal Aviation
Administration

800 Independence Ave., S.W.
Washington, D.C. 20591

FORWARDING AND ADDRESS
CORRECTION REQUESTED

Official Business
Penally lor Private Use $300

(c) The following procedures sholl
apply if an airport operator does not
agree in writing, within 20 days of
receipt of the FAA's notice of apparent
violation under § 161.503, to defer
implementation or enforcement of its
noise or access restriction until
completion of the process wtder this
subpart to determine compliance.

(I) The FAA will issue a notice of
proposed termination to the airport
operator and publish notice of the
proposed action in the Federal Register.
This notice will state the scope of the
proposed termination, the basis for the
proposed action. and the date for filing
written comments or objections by all
interested parties. This notice will also
identify any corrective action the airport
operator can take to avoid further
proceedings. The due date for comments
and corrective action by the airport
operator shall be specified in the notice
of proposed termination and shall not be
less than 30 days after publication of the
notice.

(2) The FAA will review the
comments, statements, and data
supplied by the airport operator, and
any other ~vailable information, to
determine if the airport operator has
provided satisfactory evidence of
compliance or has taken s'"itisfaclory
corrective action. If the FAA finds
satisfactory evidence of compliance. the
FAA will notify the airport operator in
writing and publish notice of compliance
in the Federal Register.

(3) If the FAA determines that the
airport operator has taken action to
impose a noise or access restriction in
violation of the Airport Noise and
Capacity Act of 1990 or this part. the
procedures in paragrapbs (b)(3) through
(b)(5) of this section will be followed.

Issued in Washington. DC on September 19.
1991.

James B. Busey,
Administrator.
[F'R Doc.. 91-22951 Filed 9-24-91; 8:45 am)
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