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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 13

[Docket No. 25690; Arndt. No. 13-22]

Rules of Practice for FAA Civil Penalty
Actions

AGENCY: Federal Aviation
Administration (FAA). DOT.

ACTION: Final rule.

SUMMARY: In a final rule issued in June
1990, the FAA adopted a 2-year
limitations period that applies to civil
pena!ty actions brought under the
agency's general assessment authority.
The rule provides for dismissal of a civil
penalty action in"which 8 notice of
proposed civil penalty wa~ issued more
than two years after an alleged
violation. The preamble to the rule made
it clear that this limitations period
applied to actions in which an alleged
viola tion occurred on or after the
effective date of the June 1990 final rule.
This amendment clarifies the limitations

ermd b~ssJyproviding tha t the 2
Y.&9I'Jimit..aticms.p.e.ri.od does pot apply to
actiQ!l..S aUeging a l{jolation.Jha,1
'occurred before !he effective date of the

une 1990..finaLmle. This action WIll -

ensure that the rule accurately reflects
the intended applicability of the
limitations period to future civil penalty
actions brought under the agency's
general assessment authority.

EFFECTIVE DATE: August 2, 1990.

FOR FURTHER INFORMATION CONTACT:
Denise Daniels Ross, Special Counsel to
the Chief Counsel (AGC-3), Federal
Aviation Administration, 800
Independence Avenue, SW.,
Weshington, DC 20591; telephone (202J
267-3773,

SUPPLEMENTARY INFORMATION:

Availability of the Final Rule

Any person may obtain a copy of this
final rule by submitting 8 request to the
Federal Aviatiou Administration, Office
of Public Affairs. Attention: Public
Information Center (APA-430), 800
Independence Avenue. SW..
Washington, DC 20591; or by calling
(202) 267-3484. Communications must
ideo tify the amendment number of this
final rule. Persons interested in being
placed on the mailing list for future
notices of proposed rulemaking also
should request a copy of Advisory
Circular No. 11-2A. Notice of Proposed
RulemakingDistribution System. which
describes the application procedures.

Background

In 8 notice of proposed rulemaking
[NPRM) issued on April 17, 1990, the
FAA specifically solicited comment
regarding an appropriate limitations
period that would apply to civil penalty
actions (1J not exceeding $50.000 for e
violation of the Federal Aviation Act of
1958, or of any rule, regulation. or order
issued thereunder; and. (2) regardless of
amount, for a violation of the Hazardous
Materials Transportation Act. or any
rule, regulation, or order issued
thereunder. 55 FR 15134,15135-15136;
April 20, 1990. On June 27.1990, the FAA
issued a final rule revising the initiation
procedures and the rules of practice for
civil penalty actions, and adopted a 2
year limitations period that applies to
civil penalty actions initiated under the
agency's general assessment authority.
55 FR 27548: July 3, 1990.

Pursuant to the limitations period, the
FAA is generally requi,red to issue a
notice of proposed civil penalty wjthin
two years from the date of an alleged
violation in all cases initiated under its
general assessment authority. The FAA
inserted the limitations period in
§ 13.208(d) of the rules of practice so
that it was clearly set forth in the rules.
The FAA also amended § 13.209 of the
rules so that it was clear that, instead of
filing an answer to a complaint. 8

respondent may file a motion to dismiss
allegations in 8 complaint or the entire
complaint based on the limitations
period in § 13.208. Also, as several
commenters suggested in response to
the NPRM, the FAA adopted a "good
cause" standard that. on a case-by-case
basis, enables an administrative law
judge to excuse reasonable or justified

delay in the agency's notification to a
respondent. "

fn the preamble to the final rule, the
FAA explained that the limitations
period applies only prospectively.

Finally, the limitations period provided in
§ 13.208(d) applies only to those violations
alleged to have occurred on or after the
effective date of this final rule. The adoption
of this time limit should not serve as a
defense to (1) respondents who have already
received a notice of proposed civil penalty for
violations alleged to have occurred more than
two year. befoTe issuance of the notice; or (2)
those respondents who may receive a notice
in the future, unless the violation is alleged to
have occurred on or after the effective date of
this rule and more than two years passed
before the issuance of 8 notice of proposed
civil penalty. [Emphasis added.]

55 FR at 27556-27557: July 20, 1990.
Although the preamble to the final rule
clearly stated the prospeclive
applicability of the limitations period,
§ 13.208[d) as adopted in June 1990 did
not so expressly state. Although the
intent of the epplicability oi limitations
period was evident from the preamble to
the rule that established it, the FAA is
amending § 13.208(d) 80 that it clearly
states that allegations contained in a
complaint must have occurred on or
ailer August 2, 1990. The 2-year
limitations period does not apply to
actions alleging a violation that
occurred before the effective date of the
June 1990 final rule; Those actions
continue to be subject to the general 5
year statute of limitations for
proceedings for the enforcement of any
civil fine or penalty. 28 U.S.C. 2462.

This amendment is intended to avoid
needless confusion or unnecessary
argument about the applicability of the
limitations period so that future civil
penalty proceedings will not be unduly
delayed. This minor clarification does
not alter the ability of a respondent to
submit the motion to dismiss. based on a
failure by the FAA to issue a notice of
proposed civil penalty in a timely
manner, that was provided in the rule as
adopted in June 1990. See § 13.208(d),
However, to the extent the clarification
eliminates confusion regarding the
applicability of this section, the
amendment will promote consistent
implementation of the rules of practice.

Effective Date of the Final Rule

This action is a minor clarification of
a final rule issued on June 27, 1990, to
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(d) Motion to dismiss allegations or
complaint. Instead of filing an answer to
the complaint, 8 respondent may move
to dismiss the complaint. or thatpart of
the complaint, alleging a violation that
occurred on or after Aug~st Z, 1990.. and
more than 2 years before an agency
attorney issued 8 notice of proposed
civil penalty to the respondent.

List ofSubjects in 14 CFR Part 13

Enforcement procedures.,
Investigations, Penalties.

Tha Amendment

Accordingly, the FAA amend's part 13
of the Feder81 Aviation Regulations [14
CFR partU) as follows;

PART l3-INVESTIGATIVE AND
ENFORCEMENT PROCEDURES

trade opportunities for U.S. firms
operating outside the United States or
foreign firms operating within the United
States. Moreover. this amendment will
not have substantial direct effects on the
States, the relationship between the 
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of governmenl Therefore, in accordance
with Executive Order 12612, the FAA
has determined that this amendment
does not hav.e sufficient Federalism
implication to warrant preparation of a
Federalism assessment.

1. The authority citation for part 13
continues to read as follows:

Authority: 49 U.S.c. App. 1354 (a) and (e),
1374(dJ, 1401-1406, 1421-1426, 1471, 1475,
1461,1462 (a), {Ii}, snd (el, and 1461-1469,
1523 (Federal Aviation Act of 1958) (as
amended, 49 U,S.C. App. 1471[a)(3) (Federal
Aviation Administration Drug Enforcement
Assistance Act of 1986); 49 U.s.C. App. 1475
(Airport and Airway Safety and Capacity
Expansion Act of 1987); 49 U.S,c. App.
1655(c) (Department of Transportation Act, 8S

revised. 49 U.S.C. 106(g});49 U.S.C. 1727 and
1730 (Airport and Airway Development Act
of1970); 49 U.S.c. 1608, 1609, and 1610
(Hazardous Materials Transportation Act); 49
U.S.C. 2218 and 2219 [Airport and Airwa.y
Improvement Act of 1982); 49 U.S.c. 2201 [as
amended~49U.S,C. App. 2218. Airport and
Airway Safety and Capacity Expansion Act
of 1967}); 18 U.S.C. 6002 and 6004 (Organized
Crime Control Act of 1970); 49 CFR f 1.47 (C].
[k), and (gJ (Regulations of tli. Office of th.
Secretary of Transportation).

2. Section 13.208 is amended by
revising paragraph (d) to read as
follows;

113.208 Complaint

Bureau of Export Admlniatratlon

15 CFR Parts 787 and 788

Issued in Washington, DC on July 27. 1990.
'ames B. Busey,
Administrator.
[FR Doc. 90-17895 FUed 7-27-90; 1:46 pm]
BILLING CODE 4910-13-11

DEPARTMENT OF COMMERCE

Export Enforcement and
Administrative Proceedings

AGENCY: Bureau of E.xport
Administration, Commerce.
ACTION: Final rule.

SUMMARY: This final rule amends parts
787 and 788 of the Export
Administration Regulations (15 CFR part
730-799). Section 787.5-which prohibits
the misrepresentation of facts to, or the
concealment of facts from, various U.S.
Government agencies-is amended by
inserting a general reference to the
Bureau of Export Administration [BXA),
in paragraphs (a)(1) through lal(3), to
replace specific references to certain
component offices within BXA. This
change will ensure that all offices within
BXA are covered by § 787.5.

Part 788 (Administrative Proceedin8ll)
is amended by making nomenclature
changes consistent with a final rule
published on March 30, 1989 (54 FR
13054). The nomenclature changes made
on March 30, 1989, were based on the
transfer of the export control functions
from the International Trade
Administra tion to tlie newly Clea ted
Bureau ofExport Administration.
Several nomenclature changes that
should have been made in part 788 were
not made at that time. This final rule
makes these nomenclature changes to
part 788 and also amends certain
eta tutory references in part 788 to 'make
them conform wi th other provisions in
the Regulations.
EFFECTIVE DATE: This rule is effective
August 1, 1990.
FOR FURTHER INFORMAnON CONTACT:
Daniel C. Hurley, Jr.. Office of the Chief
Counsel for Export Administration..
Telephone: (202) 377-5305.
SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

1. This rule complies with Executive·
Order 12291 and Executive Order 12661.

2. This rule does not contain a
collection of information subject to the

IDocket No. 900659-01591

RIN 0694-A096

•

•

•

•

•

•

•

•

coincide with the effective date of that
rule on August 2, 1990. This amendment
will convey more accurately the
agency's intent, 8S expressed in the
preamble to the June 1990 final rule, and
will not place any new restriction or
requirement on persons or entities
involved in a civil penalty action. The
FAA specifically solicited comment on
the issue of an appropriate limitation
period, and the applicability of any
period adopted by the agency, in an
NPRM issued in April 1990. Because this
amendment is a minor technical
amendment. because public comment
was solicited on the subject of the
amendment in an NPRM, and because
an additional period for comment would
unduly delay the adoption and
implementation of this clarifying rule.
the FAA finds thalfurther notice and
opportunity for public comment under
the Administrative Procedure Act [5
U.S.c. 553(dJ) are unnecessary.

It is important that this clarifying
amendment be effective at the same
time that the civil penalty initiation
procedures and the general roles of
practice become effective. on August 2.
1990, to avoid public misunderstanding
of proeedural requirements. The FAA
believes that adoption of this clarifying

- amendmenl on August 2, 1990 will
ensure consistent interpretation of the
applicability of the final rule and will
conserve the resources of the parties
and the adjudicators in civil penalty
actions initiated pursuant to the
agency's assessment authority.
Accordingly, the FAA finds that good
cause exists for making this amendment
effective less than 30 days after
publication in the Federal Register,

Conclusion

For the reasons stated above; the FAA
has determined that this final role is not
a major action under the criteria of
Executive Order 12291 and is. not a
siguificant rule under the Regulatory
Policies and Procedures of the
Department of Transportation (44 FR
11034; February 26, 1979). The FAA also
has determined that this action does not
warrant further preparation of a
regulatory e..,.luation, particularly
because the action will have no impact
on, or economic consequences to,
persons or entities involved in civil
penalty actions initiated pursuant to the
agency's general assessment authority.

For the same reasons. the FAA
certifies tha,t the clarifying amendment
adopted herein will not have a
significant economic impact. positive or
negative, on a substantial number of
small entities. as those terms aI!'e
defined in the Regulatory Flexibility Act
of 1990. There also will be no impact on
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 61 and 67

[Docket No. 25905; AmdL No. 61-87, 67-141

RIM 212G-AC51

Pilots Convicted of Alcohol- or Drug
Related Motor Vehicle Offenses or
Subject to State Motor Vehicle
Administrative Procedures

AGENCY: Federal Aviation
Administration (FAAJ. DOT,
ACTION: Final rule,

SUMMARY: This final rule sets forth
regulations under which the FAA may
deny an application for. and suspend or
revoke. an airman certificate or rating if
en individual ha~ had two or more
alcohol· or drug-related motor vehicle
convictions or state motor vehicle
administrative actions within 8 3-year
period (motor vehicle actions). The rule
requires pilots to report to the FAA in
Oklahoma City, Oklahoma, all alcohol
or drug-related motor vehicle
convictions or state motor vehicle
administrative actions that occur after
the effective date of the final rule, The
rule also amends the FAA's medical
certification rules to include an "express
consent" provision that authorizes the
FAA to obtain information from the
National Driver Register.

The rule is needed to prohibit a pilot
lrom operating an aircraft alter multiple
alcohol- or drug-related motor vehicle
actions. It is also needed to verify traffic
conviction information required to be
reported on the airman medical
application and to evaluate whether the
ainnen meets the minimum standards to
be issued an airman medical certificate.
The rule is intended to enhance safety in
air travel and air commerce, and is
necessary to remove from Davigable
airspace pilots who demonstrate an
unwillingness or inability to comply
with certain safety regulations and to
assist in the identification of personnel
who do not meet the medical standards
of the regulations.

EFFECTIVE DATE: November 29, 1990.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert Covell, Investigations and
Security Division [AC&-310), Office of
Civil Aviation Security, Federal
Aviation Administration. 800
Independence Avenue, SW.,
Washington, DC 20591: telephone [202J
267-3965,

SUPPLEMENTARY INFORMATION:

Background

General Statement
The Federal Aviation Regulations

[FAR) have addressed the issues of
alcohol and drug use by an aircraft'
crewmember for many years. Section
91.11 of the FAR, for example, provides
for certificate action against a person
who acts, or attempts to act, as a
crewmember of a civil aircraft within 8
hours after consumption of an alcoholic
beverage; while under the influence of
alcohol: while using any drug that
affects the person's faculties in any way
contrary to safety; or while having 0.04
percent by weight or more alcohol in the
blood, Moreover, the FAA's strong
interest in ensuring that airmen are not
alcohol or drug dependent is
demonstrated by the medical standards
contained in part 67. This rule will
supplement, not replace, the current
regulations. It is intended to implement
measures to further ensure the safety of
air commerce. This will be accompli~hed·

by identifying and removing from
airspace those persons who may commit
unsafe acts in an aircraft because of a
disregard for certain safety regulations;
by identifying those persons who fail to
report violations of specific safety
regulations to the FAA as required; and
by providing a means for verification of
information or omission of information
required to be reported on the
application for airman medical
certification.

Regulotory History
The RAA Issued a notice of proposed

rulemaking (NPRM) concerning pilots
convicted of alcohol- or drug-related
motor vehicle offenses or subject to
state motor vehicle administrative
procedures on May II, 1989.(54 FR
21580: May 16, 1989). This NPRM was
issued in part to respond to the results
of an audit of the FAA's airman medical
certification program by the Office of
the Inspector General [OIGJ of the U.s.
Department of Transportation [DOTJ
released on February 17, 1967, The DIG
evaluated the procedures used by the
FAA to determine if pilots applying for
medical certification had reported
alcohol- or drug-related motor vehicle
convictions on the FAA medical
application form. This infonnation and
other historical data are required of
applicants for medical certification to
assist the agency in determining their
physical and psychological fitness to
safely operate an aircraft.

The OIG used three automaled files to
conduct its audit; (1) An.extract from a
state driver licensing me on alcohol~

and drug-related motor vehicle offenses;

(2) an extract from the National Driver
Register [NDR); and (3) the FAA's
airman medical file (the Automated
Medical Certification Data Base). The
OIG used these files to perform two
comparisons for the audit. First, the DIG
compared the FAA's medical file and
the state records of alcohol- and drug
related traffic offenses. This comparison
showed that 1,584 of the active pilots
(3,4 percent) who held a dri,er's license
issued by the state had at least one
driving-while-intoxicated [DWlj or
driving-under-the-inlluence [DUlJ
conviction. or these pilots. 1.124 pilots
(71 percent) did not report this
information to the FAA.

The OIG also compared the FAA's
medical file with the NOR records for
individuals whose driver's licenses had
been suspended or revoked based on
alcohol- or drug·related traffic offenses,
This comparison disclosed that the
driver licenses of approximately 10,300
of the 711,648 active airmen [1,45
percent) had been suspended or revoked
for DWI or DUI offenses within the past
seven years. Of these pilots, 7,850 pilots
[76 percent) failed to report these motor
vehicle convictions to the FAA on their
medical applications. The National
Driver Register Act of 1962 [NDR Act)
contains statutory restrictions regarding
access and use of NDR information.
Thus, the OIG coliected only statistical
data from the NDR and did not obtain
the names of specific airmen during the
audit.

AIter the audit report was released,
the GIG announced its intention to
conduct two computer matches 88 part
oflan investigative effort to gather
specific. detailed information (52 FR
5374; February W, 1987) (52 FR 6545;
March 18, 1987), For the first match, the
OIG matched the FAA's airman medical
file with certain identification records of
criminal history information of the
Federal Bureau of Investigation (FBI],
For the second match, the OIG matched
FAA's Automated Medical Certification
Data Base with the State of Florida
Department of Highway Safety and
Motor Vehicles driver licensing records
for alcohol- or drug-related traffic
offenses. These one-time computer
matches resulted in the identification of
specific airmen who aliegedly falsified
applications for medical certificates by
failing to report a1cohol- or drug-related
convictions.

The DIG reported the results of the
Florida state match and the Department
of Justice (DOll match to the 'FAA for
possibl'e administrative action and to
the DOf for possible criminal action
based on a violation of'16 U.S,C, 1001
for intentional falsification of an
application for 8 medical certificate.
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Based on the information discovered
during the audit. the DIG recommended
thBt the FAA develop an objective.
regulatory s1anda:-d that would provide
for FAA certificate action against pilots
convicted of alcohol- or drug-related
motor vehicle offenses. The DIG also
recommended that the FAA seek
legislative changes to the NDR statute
that would give the FAA Bccess to NDR
Information. The National '
Transportation Safety Board [NTSB)
Rnd the U.S. General Accounting Office
(GAO) supported these
r ~r:ommendations. On December 30.
1 67, the President signed legislation
amending the NDR Act to add section
206[b)[3) (Pub. L. 100-223; 101 Stat. 1525).
In part. that statutor~r amendment
authorizes the FAA to receive
huormation from the NDR regarding
motor vehicle actions that pertain to any
individual who has applied for an
airman medical ccrtiEicate.

The amendment to the NDR Act
states:

Any individual who has applied for or
received an airman's certificate rna)' request
the chief driver licensing official of a State 10
transmit information regsrdaing the
individual· •• to the Administrator of the
Federal Aviation Administ!stion. The
Administrator of the Federal Aviation
Administration may receive such information
lind shall make 8uch information available to
the individual for re,riew :md written
cnrnment. The Administnltol shall nol
otherwise divuJge ur use such InIOrInfltiOn,
except to veri!} information required to be
reported to the Administrator by an cirDlan
applying for an airman medical certmcate
and to evaluate whether the airman meets
the minimum standards 81 prescribed by the
Ad!ninistrator to be issued an ainnan
medical certificate. There shaJi be no access
to information in the Rcgi.ter under this
paragraph if such infonnation was entered in
the Reglsler more than 3 years before the
date of 8uch request. unless auch Information
relates to revocations or suspensions which
ure stil) in effect on the dnte of the request:'
(23 U.S.c. 401 note]

On October 22, 1987. the t'AA issued a
notice (52 FR 41557: October 29. 1987) of
8 special enforcement policy regarding
applicants for a medical certificate who
have provided incorrect information
about traffic convictions on a medical
application form. In order to encourage
compliance with the reporting
requirement on the medical certificate
application fonn, and to ensure that the
FAA's records are accurate and
complete. the FAA afforded airmen an
opportunity to avoid FAA enforcement
action based on falsification of their
medical certificate applications if they
volunteered the corrected infonnation to
the FAA before January 1, 1988. As of
that date. the FAA may take

enforcement action, based on
falsification of the medical certificate
application, against those persons who
had not provided corrected inIonnation.
This includes those per ons identified
end referred by the DIG and those
persons discovered through t...'le FAA
investigative process. However, even
after January 1. 1988. the FAA
determined not to take enforcement
action against those persons who
submitted corrected information prior to
the FAA obtaining that information from
other sources. On October 21, 1988, the
FAA issued a notice announcing
complete termination of this so-called
"anmesty" polley, effective December 1.
1988 [03 FR 44166: Nnvember 1,1988).
Therefore, after November 30. 1988.
voluntary submission of corrected
information does not preclude FAA
enforcement action.

The FAA recoived about 11.300 letters
C.om pilots disclosing offenses
previously unreported on their medical
application forms in response to the
October 1987 notice. The "disclosure"
letters served in most cases to secure
amnesty from FAA enforcement action
for these airmen as related to the
falsification issue. The discJosures,
however, did not preclude the FAA from
denying an application or suspending or
revoking a medical certificate, as
nppropriate, after evaluating the
disclosures and determining that an
airman was medically not qualified.

Airmen whose traffic offenses
suggested the need for further medical
evaluation were asked to provide the
agency with all court or administrative
records associated with the offenses, or
records associated with any care or
treatment for substance abuse or related
disorders. They also were asked to
undergo specialized meclical
evaluations, if appropriate. The airman
medical files of the Individuals who
submitted the information were updated
and reevaluated in light of the new
information to ascertain whether Liose
airmen continued to be medically
qualified to operate an aircraft in a sale
manner.

Since October of 1987, the FAA bas
reviewed approximately 24.000 airman
medical files as a result of letters from
pilots disclosing offenses previously
unreported and of new applications for
medical certificates' indicating DWl or
DUl convictions. The majority of the .
pilots whose files were reviewed were
sent letters confinning their continued
eligibility to hold medical certificates.
Of the 24,000 airmen, approximately
2,400 (10 percent). were requested to
submit additional Information. Of thia
2,400 airmen. an estimated 24 (1 percent)
were denied medical certificates or had

their medical certification suspended or
revoked.

On April 11. 1989. the FAA issued
another notice of enforcement policy (54
FR 15144; April 14, 1989). This notice
announced the FAA's enforcement
policy in those DIG-referred cases in
which the airman had Dot come forward
to disclose the convictions pursuant to
the amnesty policy, 8S well as in similar
cases which otherwise may come to the
FAA's attention. In an cases, thl> FAA
reviews the individual's medical
eligibility, and takes action, if
appropriate. whether or not the FAA
tdkes certificate action based on
falsification.

Discussion of Comments

General Statement

The FAA received 84 timely
comments in response to the May 18,
1989. NPRM. Based on its analysis and
review of these public comments, the
FAA is adapting some orthe proposed
revisions to parts 61 and 67, with
changes as described. A discussion of
the comments follows.

In general. the majority of the
commenters support the safety goal of
the proposed rule. Those objecting say
that the methods proposed by the FAA
in the NPRM do not contribute to a safer
aviation community. but rather place

.sedOllS regulatory burdens on those
airmen who are law-abiding. Among the
commenters are six organizations
representing airline and pilot
associations; one Federal agency, the
NTSB; and seventy-seven individual
members of the flying and non-flying
public. The organizations include the Air
Line Pilots Association (ALPA). the
Aircraft Owners and Pilots Association
(AOPA). the Experimental Aircralt
Association (EAA), the Helicopter
Association International [HAl). the
National Air Transportation Association
(NATA). and the National Business
Aircraft Association, Inc. (NBAA).

SpecijiclComments

Existing Laws and Regulations

Nine commenters note that the FAA
already has safety and enforcement
regulations in existence. They believe
the FAA should enforce rather than
promulgate additional regulations. In the
words of one respondent, "[tlhe rules of
the road are not the same as the rules of
the air· " • Alcohol is allowed up to a
certain,amount, while driving a car. In
the case of operating an airplane, no
alcohol at all Is the regul,ation."

The FAA agrees with the need to
enforce existing safety regulations. .
Several commcnters indicate that the
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rules dictating "within 8 hours" or
"under the influence" are already in
place and are designed to protect the
public from intoxicated pilots: the
agency devotes considerable resources
o this purpose. However, the previously

described OIG audit shows that
although only a small percentage of the
aviation community may be involved,
there are airmen who do not comply
with the existing reporting requirements.
There also are some airmen who have 8
record of multiple convictions for OWl
and DUI. indicating that not 'all pilets
show an appropriate concern for critical
highway safety requirements. It is these
pilots who are the focus of the detection
mechanisms established by this rule.

Lack of Supportive Evidence of
Correlation

Of concern to twenty-six commenters.
including all six organizations, is the
lack of statistical data to support the
.proposals presented in the NPRM. They
note the lack of a proven correlation
between alcohol and drug convictions
while driving a motor vehicle and
alcohol- and drug·related accidents
while flying an aircraft.

The FAA made no attempt to obscure
the lack of evidence correlating alcohol
or drug~relatedmotor vehicle actions
with substance abuse-related accidents
or incidents while operating an aircraft.
The FAA notes. however, that from 1978
to 1987, 6.0 percent of general aviation
pilots killed in aviation accidents had a
blood alcohol level of 0.04 percent or
more. During that same period. 11.213
people died in general aviation
accidents. U the role were to result in
the saving of a few lives, the potential
benefits of the rule would exceed its
potential cost.

U. for example. 6.0 percent of average
annual deaths in general aviation
accidents occurred in circumstances
where alcohol may have been a
contributing factor and the rule were
only one percent effective in preventing
auch accidental deaths. than the benefits
of the rule (given the values currently
ascribed to a statistical life] would
exceed its potential costs. FAA believes,
In fact. that the rule will be significantly
more effective than one percent so that
potantial benefits are likely to
significantly exceed costs.

Therefore. FAA needs to develop an
objective. regulatory standard that will
enahle the agency to take certificate
action against pilots convicted of
alcohol· or drug-related motor vehicle
offenses. Similarly, the FAA has a clear
safety basis for ensuring that an
applicant for a medical certificate fully
and accurately completes the
application 80 that tl:te individual can be

evaluated in accordance with the
medical standards.

In light of the FANa atatutory
mandate to protect and enhance
aviation safety, the FAA elects to adopt
the majority of the proposals in the
NPRM. The potential consequence to
aviation safety and the public interest of
individuals with 8 recent history of OWl
or DUI offenses piloting aircraft is at
least as serious as for those driving
motor vehicles, a situation demonstrated
daily on our nation's highways. The
agency believes that an individual
whoso conduct results in multiple
alcohol- or drug-re-Iated motor vehicle
actions within a 3-year period should be
subject to enforcement action with the
potential for removal from the flying
environment.

Difference Between Piloting an Aircraft
and Driving 8n Automobile

Numerous objections to the proposals
in the NPRM assert that there is little or
no relationship between the task of
piloting an aircraft and driving an
automobile. The commenters contend
that training aod the environment
surrounding the operations of motor
vehicles and aircraft are drastically
different and should not be subject to
similar regulations. The Commenters
state that pilots are carefully selected
and subject to different medical
requirements and training than those
licensed solely to operate motor
vehicles, and, therefore. cannot be so
directly equated.

The FAA Is wall aware that there are
differences in training for motor vehicle
and aircraft operation. However, driving
an automobile on our nation's roads

, requires some type of state medical
examination, at a minimum an eye
examination, 88 well as 8 statement of
health from the applicant or driver.
Commercial drivers usually undergo
medical examinations while private
automobile drivers usually must self
certify and take a vision test. Applicants
must respond to questions concerning
their prior driving records and medical
status and must also demonstrate
practical driving skills. Thesa conditions
have been an acceptable part of
obtaining a driver's license for the vast
majority of adult Americans who
undergo this procedure regularly.
Similar procedures Bre required for
those choosing to pilot aircraft.

The FAA agrees with the commenters
that a higher level of skill and care must
be exercised by those piloting aircraft in
the interest of tha public. In comparison
to driving, aviation-related errors in
judgment can be more serious; thera is
potential for greater property damage:
and a pilot. particularly when engaged

in commercial aviation. is responsible
for the safety of passengers as well as
for others both in the air and on the
ground.

Legal Concerns

Numerous comrnenters raise issues
that they believe are legal in nature.
Three commenters argue that the
proposed regulations overstep FAA's
statutory authority, which involves the
safety of flying. They believe that FAA
regulations should address only the act
of flying while under the influence of
alcohol or drugs.

The FAA does not agree with these
comm nters. Information about 8
person's driving record. including DWI
and DUI offenses. has long been
required as a part of the application
process for airman medical certification.
Moreover, the FAA believes that
conduct outside the time actually spent
flying can be relevant to a determination
of a person's capability to pilot an
aircraft. Multiple driving convictions or
administrative actions involving alcohol
or drugs have relevance to the issues of
judgment. compliance disposition, and
medical qualifications.

Twenty-three commenters, including
three organizations, oppose the NPRM
on the basis of its intrusive nature. They
argue repeatedly that since there is no
statistical evidence to support the
linking of 8 pilot's past driving record
with his or her potential for alcohol or
drug use in the cockpit. very little
relevance exists for requiring access to
the records in the NDR. As a result. it is
argued that such a requirement by the
FAA is, by nature. an invasion of
privacy. Several commenters say that
until definite proof is presented linking
the two types of operation, no
justification exists for the proposals.

The FAA acknowledges thaI there
may be an impact on the privacy of
individuals by virtue of obtaining the
information in the NDR. but the impact
is neither large nor unwarranted. First.
most information in the NDR Is public
record information from the
participating states. Second, the medical
application already requires an
applicant to reveal his or her driving
record. Therefore, accessing the
information in the NDR should not result
in developing any new information
about the applicant. Third, Congress
passed legislation explicitly granting the
FAA the authority to receive
information contained in the NDR. The
legislation contains limitations that
safeguard the privacy interests of
individuals whose NDR records are
disclosed to the FAA.
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Regarding the express consent fonn to
be attached to the medical application
for use in obtaining NDR information,
one commenter states that the FAA's
obtaining "express consent by a
delibera te and knowing act of
administrative extortion" Is wiLbout
statutory authority. This commenter
believes that it is inappropriate to
withhold issuance of a medical
certificate if a person refuses to give

.consent to 8cceS8 the NDR.
The FAA does not agree. Indeed, the

statute granting the FAA authority to
receive NOR information tied the use of
the information .pecifically to the
medical certification process. The
slatute provides that that information Is
to be used Uta verify jnformation
required to be reported 10 the
Admini.trator by an airman applying for
an airman medical certificate end to
evaluate whether the airman meets the
minimum .tandard. as prescribed by the
Administrator to be issued an airman
medical certificate," [23 U.S.c. 401 note]

Numerous commenters said that
pilots' constitutional rights would be
violated because there is no opportunity
for a hearing or appeal following
"automatic" certificate action for two
DWI convictioD8.

The FAA does nat agree. ThI. rule
provide•. that multiple motor vehicle
actions against 8 person ",.-amn 8 3-year
reriod are grounds for suspension or
revocation of any certificate or fating
issued to that person under part 61.
There is no "automatic ce;:tification
aetian," Rather, the FAA will initiate
appropriate enforcement action. and the
FAA's formal enforcement procedures
will be followed. An airman will be
afforded all of the procedural safeguards
that are available generally in FAA
certificate action proceedings. These
proceedings could include notice of
proposed certjIicate action and.
po.sibly, a hearing before an
administrative law judge. an appeal to
the National Transportation Safety
Board and, finally, judicial review of the
determination.

Three commenteJ:s. including two
organizations. state that retroactive
enforcement is unfair. They note that
pilots would have exercised more
caution against receiving a DWI or DUl
conviction if they had known .uch
convictions might affect their pilots'
licenses.

The FAA recognizes this concern.
Under the propo.ed rule, alleast one
motor vehicle action would have had to
occur after the effective date of the final
rule. However, possible loss of an
airmaI\ certificate is not the reason a
perton .hould comply with state laws
related 10 alcohol or drug use In

operation of a motor vehicle. These
alcohol- and drug-related highway
.afety law. should be adhered to
becau.e they are the law. The failure to
ccmply has serious adverse
consequences, Alcohol- and drug-related
traffic accidents result in the deaths of
thousands of Americans every year.
While other traffic offen.es may result
in accident., alcohol and drug
Impairment clearly pose the greatest
threat a;nd are the result of conscious
decisions. Motor vehicle actions reflecl
a lack of safety awareness, a lack of
good judgment. and an indifference to
the adherence to established
requirements of law. Nevertheless. the
F'\A recognizes L'lat directly linking an
individual's compliance disposition
toward critical safety requirements In
the driving context to possible
certificate action against that
Individual's pilot certificate i. a
fundamental change. The FAA agrees
lbat the correlation should be
prospective and has so provided L'l this

- rmal rule. To the extent that the rule bas
a deterrent effect. resulting in 8 proper
compliance attitude toward the FAR, the
rule will have achieved Its goal.

Ten commentcrs. including three
organizations, suggest that, in the words
of one individual. the "rule is using a
flawed base for its determinations"
because DWl or DUl convictions are
based on substantially different state
laws. These differences include varying
permissible blood alcohol
concentrations (BAG] and differing state
procedures for tho.e charged with DWI
or DUl offenses. Therefore, these
commenters argue that the proposed
rule could not be applied equally to all
airmen.

The FAA is aware of impairment level
and procedural differences among the
states. However, these differences in
Btate laws and procedures. which are a
part of our Federal system. are Dot a
reason for inaction. Every person driving
an automobile is required to obey the
laws of the .tate in which the vehicle i.
being operated. The fact that state laws
diller is not a defense to charges of
violating a law, nor do stale law
differences undermine a rule that uses
convictions or state administrative
actions under those varying laws. In the
NPRM, the FAA reque.ted specific
comments on whether to treat state.
judicial proceedings involving
"probation before judgment" and
"deferred adjudication" as a "motor
vehicle action," even though these
proceedings may not result in 8

permanent record of conviction. The
FAA agrees with a commenter 'who
recommends that procedure, such as
probation before judgment and deferred

adjudication not be considered motor
vehicle actions. Further evaluation is
needed of the possible Impact on state
procedures of including judicial
proceedings that do not result in a
conviction a8 8 motor vehicle action
under the rule. As dermed in the rule, a
motor vehicle action is a conviction;
license cancellation, suspension. OJ'

revocation: or the denial of an
application for 8 license to operate 8
motor vehicle by a state for a cause
related to the operation of 8 motor
vehicle while intoxicated by alcohol or a
drug, while impaired by alcohol or a
drug, or while under the influence of
alcohol or a drug.

Finally, Iwo commenters. including
one organization. note that the Federal
Highway Administration (FHWA)
regulations refer only to "on duty"
alcohol- and drug-related motor vebicle
actions. The FHWA rule initially was
broader. and included off-duty
convictions for operating 8 vehicle
und~r the influence of alcohol. These
commenters refer to a judicial decision
inyolving the initial rule. Whalen v.
Volpe. 348 F. Supp, 1235 [D. Mlnn. 1972),
in which the court concluded that the
FHWA rule was arbitrary, capricious,
end unreasonable. The court found an
ahsence of any rational basis to
conclude that there was 8 correlation
between a conviction for drunken
driving while in a private automobile
sod future conduct driving a commercial
vehicle. The decision was vacated later
based on a stipulation and agreement
entered into by the Parties. Whalen v.
Volpe, 379 F. Supp. 1143 [D. Minn. 1973),
and FHWA engaged in further
rulemaking. These commenters do not
believe that the FAA rea.onably can
proceed to a final rule in light of the
~1 'halen case.

The FAA is not persuaded that the
U'halen case precludes promulgating a
final rule In this rulemaking. Since the
decision was vl:)cated it has no
precedential value. Moreover. there are
significant distinctions between the
FHWA rule and that agency's statutory
authority and the FAA's rule and its
slatutory authority. The FAA believes
that the Whalen rationale is no longer
persuasive and that there have been
significant changes in the recognition of
the dangers of driving while impaired by
drugs or alcohol and the reasonable
inferences that can be drawn from such
conduct about a person's judgment and
compliance disposition. The effects of
substance abuse on the safety of
transportation are clear and the courts
have recognized the authority of
government agencies to take action to
prevent these effects. Therefore, the
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FAA i. not per.uaded that a court today
would reach the same conclusion that
wa. reached by the court in the Whalen
case.

Self-Policing
Eighteen commenters, including two

organizations, believe that only a small
segment of the flying population abuses
drugs or alcohol. The commenters argue
that the overwhelming majority of the
pilot population is already doing an
excellent job of self-policing; thus this
rule is unnecessary.

The FAA agrees that the majority of
the pilot community complies with the
regulations by self-policing. The FAA
accept., and has so stated, that only a
small percentage of the airman
population may be affected by abu.e of
alcohol or drugs. However, a single
Impaired or Intoxicated pilot could
cause extensive and wide·spread
d!,mage to the public through los. of life
or propcrty damage. The FAA helieve.
that this regulation will encourage
greater self-policing and Intends It to be
prlmarily corrective in nature. assisting
the agency, through deterrence, in
attaining its primary mission, that of
nvlatlon safety.

Enforcement
Nineteen commenters say that they

believe the FAA hs. become Irrationally
harsh in its enforcement policy, not
improving compliance. and damaging
FAA's credibility. They stste that this
rule is one more step in this onerous
direction.

The FAA's compliance and
enforcement programs have been
modified recently. The opinions of the
flying population, particularly general
aviation pilots. have been taken into
consideration in the agency's on·going
effort to maintain a high level of safety.
There will be continued insistence on
total compliance with the rules and
regulations that have made our aviation
system as safe as it is. But agency
responsibility to enforce the rules will
not prevent the FAA from addre.sing
the aviation community's concerns and
enhancing the FAA's responsiveness to
the users of the system. The goal is to be
tlI'lll but fair. The FAA intends to use a
number of tools, including good
communications, training, education,
counseling, and flnaUy enforcement, to
schieve the primary goal of safety.

The FAA has become aware that
there is a good deal of mi.understanding
about the enforcement process, leading
to a sense of mistrust. Therefore. the
new enforcement procedures will be
more flexible, with greater emphasis on
promoting compliance through
education and open communication. The

FAA will consider tha need for
Simplification in some of the regulations
to enhance understending end promote
compliance.

Nevertheless, clear·cut violations of
regulations end a lack of complience
disposition must be hendled deci.ively
in the intere.t of promoting safety,
particularly in such safety-sensitive
areas a. elcohol end drug abu.e. The
FAA regards violations in these areas as
serious and wiD continue to expect strict
adherence to the regulations. As stated
in a recent FAA notice of enforcement
policy (54 FR 15144; April 14, 1989),
failure to di.clo.e OWl or DUI
convictions when applying for an
airman medical certificate may be a
violation of t 67.20 of the FAR. In
pertinent part. that section provides that
no person may make or cause to be
made any fraudulent or intentionally
false statement on any application for
an airman medical certificate; so doing
is a basis for suspending or revoking
any airman certificate or rating held by
that person.

Persons who make false statements
on an application for an airman medical
certificate also may be criminally
prosecuted under 18 U.S.C. 1001, which
carries a fme of not more than $10,000 or
a term of imprisonment for up to 5 yeers,
or both. While the FAA refers cases for
conSideration. the Department of Justice
determines whether to prosecute a
person under this statute,

Punishment

Twenty-one individuals and two
organizations provided comment on the
allegedly punitive nature of this rule.
Seven commenters and one organization
believe that the regulation should be
more stringent, to include 8uch issues as
suspension of a pilot's license for a
single DWl conviction.

The FAA considered basing
enforcement on a single drug- or
alcohol-related motor vehicle action, but
chose not to do so because there are
existing procedures that call for the
review of any medical application in
which the applicant discloses a past
motor vehicle action. This review could
lead to further action resulting in the
denial. suspension, or revocation of a
medical certificate. This review takes
place at the time of the initial
submission of a medical application,
and I. performed by the Avia tion
Medical Examiner lAME), followed by
an additlonel agency review. Regarding
the falsification issue, there is an
exi.ting FAR (§ 67.20) governing the
providing of accurate information to the
FAA, nnd Federal legislation exi.t. (18
U.S.C. 1001) to addre•• the criminal
aspect of providing false information.

On the other hand, 13 commenters
objected to the NPRM, making the
argument that the "punishment"
resulting from this rule is harsh and
excessive. An airman certificate is
required of all pilots; in lhe esse of
professional pilots, suspension or
revocation would deprive them of their
livelihood. This treatment, according to
the arguments of the commenters, is too
severe in comparison to other industries.

The FAA agrees that certificate
suspension or revocation is a severe
action, but one that fits the seriousness
of the violation involved. Th! intent of
these regulations is primarily corrective
in nature. and to achieve the FAA's
mandate to ensure safety in aviation.
Therefore, the FAA will take
appropriate enforcement action where
pilots have violated law. related to
substance use or abuse while operating
a motor vehicle.

One organization states that virtually
every pilot subject to en alcohol- or
drug-related motor vehicle action will
challenge any prosecution to the fullest
extent of the law. While the FAA has no
reason to doubt the conunent'.
assertion. there Bre ample reasons to
contest a OWl or DUI charge apart from
the nction being taken in this rule. The
decision to challenge a criminal or
administrative charge is an option
available to any individual In our
society. If a pilot's record is reviewed
pursuant to t 61.15 for possible denial of
an application for a certificate or a
rating, or suspension or revocation of an
existing airman certificate or a rating, it
is because the pilot has violated an FAA
regulation. The opportunity for due
process, as always, is available both in
a atate's criminal and administrative
proceedings end the FAA'.
administrative proceedings.

Medical Examination FOIm

A. adopted, this rule amend. t 61.15
to require a pilot to report to the
agency's Civil Aviation Security
Division in Oklahoma City each alcohol
or drug-related motor vehicle conviction
or administrative action that occurs
efter the effective date of the rule. This
reporting requirement is unrelated to the
existing requirement that a pilot fully
and completely answer all questions
related to traffic and other convictions
on an "Application for an Ainnan
Medical Certificate or Airman Medical
nnd Student Pilot Certificate". FAA
Form asQ0-8. One commenter contend.
that this requirement to describe any
previous record of convictions should
not be necessary as he Is ••••• at a
loss to see the relevance"between an
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airman making an illegal V-turn and his'
ber medical history:'

The FAA considers an airman's
conviction history pertinent to the
medical certification process. An
Aviation Medical Examiner [AME) uses
this information. combined with the
physical examination findings. as an
important diagnostic tool. A history of
traffic or other convictions may indicate
a medical problem or may lead to
further inquiry regarding an applicant's
medical qualifications. While an illegal
U-turn conviction. in and of itself. may
not alert an AME to a possihle medical
prohlem, multiple traffic convictions
might. Any reportable conviction
information, coupled with a DWl or Dill
conviction. could raise a question as to
the applicant's fitness to perform the
duties or exercise the privileges of an
airman certificate. Given all the
informstion, an AME and the agency
can more accurately assess 8 pattern of
behavior that may he indicative of 8
personality disorder that has repeatedly
manifested itself by overt acts and, thust

may warrant denial of an application
for, or suspension or revocation of, an
ainnan's medical certificate.

Another commenter states that
nowhere on the FAA Form 8500-8 does
the seriousness of failing to disclose
convictions appear. The agency refers
that commenter to the lower left-hand
comer of the form whieh contains 8

notice describing penalties for
falsification or failure to disclose the
information required.

Still other commenters helieve that
the possihility of an applicant
overlooking a question, or of making an
error in his or her response, is
compounded by placing the conviction
information the FAA is seeking within a
small area in the medical history section
of the form.

Dala released on Fehruary 11, 1981,
based on an audit conducted over a 7
year period by the DIG, indicate that
more than 98,5 percent of the pilot
population with convictions to report
have done so successfully using the
current form. The FAA. however,
recognizes the merit of the commenters'
desire to improve FAA Form SSD0-8 to
achieve an even higher degree of
compliance and clarity and, thus, to
lessen the opportunity for error.

At this time, the FAA is revising the
current form for consistency with the
amendment to part 67 8S adopted in this
final rule. The express consent provision
is added to the form and is placed above
the space provided for the applicant's
signature. This provision allows the
FAA to receive information about the
applicant that has been reported to the
NDR,

Along with the addition of the express
consent provision. the agency is taking
the opportunity to incorporate those
suggestions that it deems will enhance
the appearance and clarity of the form.
Changes, in part, include revising the
instructions for filling out the form:
increasing the type-size, wheN:: possible:
moving the conviction items to a mpre
prominent location within the medical
history section; and updating the portion
that deals with penalties for
falsification. The agency helieves that
these revisions will enable more
applicants for an airman medical
certificate to provide the required
infonnation accurately and with less
effort.

Rehahilitation and Education
Severa) commenters believe there

should be provisions made for
rehabilitation and education. According
to the commenters, the time and effort
which the FAA would spend with this
program would be hetter spent in
developing and encouraging
rehahilitation programs. The FAA is
described by the commenters a8 more
concerned with taking punitive
measures taken to remove the offending
individuals from the aviation community
than with taking a more humane.
restorative approach of "compassionate
intervention and rehabilitation.to

The FAA accepts and endor&es
education and rehabilitation as
important and necessary facets of any
drug or alcohol program. In fact, the
agency has an active and successful
employee assistance program [EAP).
The FAA encourages the creation and
use of industry EAPs. The FAA also
encourages individuals to seek help if
they have a substance abuse problem.
Community health organizations'
generally have programs to assist such
individuals. However, the primary
mission of the FAA is aviation safety
and the identification of associated
safety prohlems.

Paperwork Burden

Four commenters say that this
regulation would cause an undue
paperwork hurden on the FAA.

There admittedly will be an increase
in workload among the various offices
responsible for implementation of this
rule. However, the agency believes that
the potential for increased safety in the
aviation community justifies the
additional hurden. Every effort will he
made, however, to reduce the burden of
the agency's new recordkeeping
requirements. For example, in revising
the application for medical certification,
FAA Form 8500-8. the NDR access
express consent provision will be

printed on the form itself, thus
eliminating an extra document that must
he retained hy the FAA, A detailed
listing of the reporting and
recordkeeping requirements can be
found io Part IV of the Regula tory
Evaluation which is contained in the
docket.

Insufficient Reporting Time

Several respondents note that pilots
should he given more than 60 days to
report past alcohol- or drug-related
driving convictions and administrative
actions. They contend that 60 days from
the effective date of the fmal rule does
not allow sufficient time for a pilot to
learn of the promulgation of the
regulation and then to report past motor
vehicle actions. One organization
suggests pilots might fmd it necessary to
contact state officials, detennine the
nature of certain prior state actions, and
then seek counsel on whether reporting
of a specific action is required under Ite
regulations.

Although the NPRM proposed the
reporting of each alcohol- or drug
related motor vehicle action received in
the 3-year period prior to the rule. this
provision is not being adopted. The final
rule requires only reporting of alcohol
and drug-related motor vehicle
convictions or state administrative
actions received after the effective date
of the rule. The notification of each
motor vehicle action must be received
by the agency within 60 days after the
conviction or administrative action.
Given the deletion of the requirement to
report motor vehicle actions that
occurred in the 3·year period prior to the
effective date of the final rule, the FAA
believes that the BO-day notification
period Is realistic and reasonable. In
addition. the effective date of the final
rule is 120 days after puhlication in the
Federal Register, This fairly lengthy
period should provide ample
opportunity for the final rule
requirements to be made widely known.

Proposed Amendment to § 61,23.
Duration of Medical Certificates

The NPRM proposed amending § 61.23
by adding new paragraph (d) to change
the duration of an airman medical
certificate. The proposed amendment
provided that any medical certificate
would expire automatically on the 61st
day after a pilot was convicted of, or a
state had taken administrative action
on, a single alcohol- or drug-reiated
motor vehicle violation. unless the _
medical certifieste would otherwise
expire hefore the 61st day. The pilot
could continue to operate an aircraft for
60 days after the date of conviction or
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until expiration of the certificate. if
earlier, as long as the pilot was not
otherwise disqualified under part67.
The pilot could schedule and complete a
new medical examination anytime after
the date of the motor vehicle action. If
the pilot chose to reapply within 60 days
after the conviction, and. if bascd on
this examination and the agency's
rt.:view of the conviction or
administrative action, the pilot
continued to meet the medical standards
of parl67. then he or she would be
issued a new medical certificate and
could continue to pilot an aircraft
without interruption.

In addition. the NPRM proposed in
new paragraph (dJ(l) that each applicant
be required to present to the AME. at
Ihe time of application and medical
examination for a new certificate. any
documents that substantiated
participation in any court·ordered
substance abuse treatment plan. and in
new paragraph (dJ(2l. that each subject
applicant ba required to show the AME
c ... idence of compliance with any other
ccu:l-ordered program related to the
conviction. such as community·scrwice.

Numerous commenters contend that
no measure should Le taken to deny an
applicntion for, or suspend or revoke, an
airman's medical certificate for a single
DWI or nUl conviction or act:on but,
ruther. the airman should contmue to be
required to report convictions on the
medical application form as a basis fOT
fJrther medical evaluation. The
commenters support the FAA's efforts 10
deny medical cerUfication to sinnen
with disqualifying alcohol-or drug
related medical conditions, but argue
lhat a medical diagnosis seems unIikeiy
bdsed solely on a single alcohol- or
dreg-related motor vehicle conviction or
state administrative action. Still others
question the premise that. based on 8

single DWI or OUI acilon. the agency
would discover pilots with alcohol or
drug problems. These commenters
believe that if the agency considered
this proposition likely, the proposed
amendmant to § 61.23 would not have
been drafted to allow such individuals
the latitude to continue to pilot an
aircraft for up to 60 days withoul having
to undergo 8 medical evaluation.

Some commenters have taken the
FAA to task over the requirement in the
proposed rule to have the AME evaluate
court and other administrative records.
presented by the examinee, to determine
compliance with any court-ordered
program related to a conviction. These
court-imposed programs could vary from
attendance in a substance-abuse
treatment program to participation in a
community service program. Other

commenter!. themselves physici.ans.
also express grave reservations over
this issue. They believe that the AME
would be placed in the unfamiliar role ot
reviewer and verifier of legal
documents. and would further have to
attempt to detennine if the sanctions
imposd had been. or were being.
discharged accordingly.

The FAA has considered the
commenter's views regarding the
likelihood of obtainhlg significant
results from requiring a pilot to reapply
for a medical certificate after 8 single
motor vehicle action (OWl. DUI. or state
administrative action). The agency
agrees that only rarely would a medical
examination triggered as a result of a
single motor vehicle action provide 8
basis for a diagnosis of alcoholism or
drug dependency. The additional
examinations that would have been
triggered by the proposed requirement
would be a significant increase in
workload to the agency and an
expenditure of community medical
resources; conservatively. the FAA
estimates that 7,000 additional
applications for medical certification
would be processed annuaJ)y. Also of
consequences would be the fees to be
paid by the airmen in compliance with
the reexamination requirmfmt. If the
findings from the additional
examinations prove minimaL as
expected. then impos:ng these
requirements appears to be
unwarranted.

The FAA has further detennlned that
the provisions as proposed in
§ 61.23(dJ(2) are beyond the scope of
current AMEs' training or expertise. It is
FAA policy that every DWI or DUI
conviction or state motor vehicle
administrative action noted on an

~ application for an airmen medical
certificate be reviewed b}t the
Aero41edical Certification Dh~ision of
the Civil Aeromedical bstituta (CAMl)
for indications of a condition warranting
denial of an application or suspension or
revocation of a medical certificate. This
includes an additional medical review
when multiple motor vehicle actions are
listed on an application for 8 medical
c.ertificate. Two motor vehicle actions
within 3 years, as provided by new
§ 61.15(d). still will provide grounds for
certificate action against a pilot's
airman certificate apart from any
additional medical review. Thus, after
considering aU the comments received.
the FAA has not adopted in this final
rule the proposed amendment to § 61.23.

Pursuant to new § 61.15. the agency
requires that 8 pilot report each alcoholc
or drug-related motor vehicle conviction
or administrative action that occurs

aner the effective date of the rule to the
Civil Aviation Security Division (CASOJ
in Oklahoma City, The report of a motor
vehicle action will result in 8 review of
that pilot's medical file to determine if
there is a basis for reconsideration of
the individual's eligibility for medical
certification.

The FAA is confident that the early
identification mechanisms currently in
place, the new reporting requirement.
and the scheduled crosscheck of the
airman medical recorda with the NOR.
are sufficient to maintain the requisite
higb level of safety for the aviation
community and the traveling public
Thus. the FAA has concluded that
limiting the duration of a medical
certificate after a single motor vehicle
action is not warranted.

Costs

Four commenters, including one
organization. raise economic issues
Three say that the administrative
paperwork would not be "nomina~" and
that the FAA should allempt to quantify
these costs. The FAA agrees. and has
specified the step-by-step process. with
the costs involved in each step. in
Section IV of the Regulatory Evaluation.

Two of the commenters say that the
lo.s of pilot employment or pay resuiling
from this rule should be considered a. a
cost of this rule. The FAA disagrees
because this role merely identifies those
pilots already having received alcohol
or drug-related motor vehicle
convictions or administrative actions.
Any cost is related to these pilots' own
actions rather than the FAA's actions.

One commenternotes that the FAA
stated in the NPR.\Ithat the loss of
employment is not a regulatory cost and
"that the proposed rules would not have
a significant economic impact * * • on 8

substantial number of small entities."
This commenter asked whether a pHol is
considered 6 small entity. The quoled
language is based on the Regulatory
Flexibility Act of 1980 (RFA) and comes
from tha Regnlatory Flexibility
Determination section of the NPRM:. The
FAA is required to ensure that small
entities are not unnecessarily and
disproportionately burdened by
Government regulations. The criteria for
a "substantial number of small entities"
is one-third of tha small firms subject to
the final rule. bul no fewer than 11 firms.
This commenter understood "small
entity" to mean an individual pilot,.
instead of a smaH firm. A firm,
regardless of size. is made up of
employees. In this case. the small firm
being raferenced here Is made up of
pilots and other employees. The loss of

.employment for an individual pilot may
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or may not have a "significant economic
impact * ~ • on a substantial nwnber of
small entities." In this' case, the FAA hils
determined that this rule would not have
such an .u:npact.

Section~By~SectioQ Discussion of the
Rules

Several changes from the NPRM
language have been made in the final
rule. Some differences BTe intended to
improve clarity: others are of a more
substantive nature.

Section 61.15 Offenses Involving
Alcohol or Drugs

Section 61.15(c) of the final rule has
been modified to reflect that only motor
\Ichicle actions that occur after the
efrective date of the nue must be
reported to the FAA. The proposed rule
had referenced reporting responsibility
in the pilot's recent past as well as after
the effective date. Reporting alcohol- or
drug-related convictions or state motor
vehicle administrative actions in the
recent past is not a requirement of the
final rule. This change is also reflected
in paragraphs (d) and (e).

A modification was made to § 61.15(d)
of the final rule to reflect that multiple
motor vehicle actions 8S defined in the
rule resulting from the same driving
incident or factual circumstances will be
viewed as one motor vehicle action for
purposes of § 61.15(d). However, a pilot
still must report each action to the FAA.
regardless of whether it arises out of the
same driving incident or factual
circumstance. As part of the pilot's
description of the action. the pilot
should note that the action being
reported is part of & single set of factual
circumstances and reference any prior
action arising out of the same facts.

Section 61.15(e) of the final rule differs
from the proposed rule In the address 10
which the infonnation must be sent.
This has been changed from the Airman
Certification Branch to the Civil
Aviation Security Division.

Seclion 61.15(£](1) of the final rule
differs from the proposed rule
(§ 61.15(e)(1)) in one minor respect. The
final rule provides that the denial of any
application for a certificate for a l~year
period dates from "the date of the last
;!lotor vehicle action" as compared to
the proposed rule language which states
"the date of the failure to report a motor
vehicle action."

Section 61.23 Duration of lvledical
CertIficates

Th_e NPRM proposed amending § 61.23
hy adding a new paragraph (d) to ,
change the duration of an airman's
mewca} certificate. This requirement
has not I!een adopted in the final rule.

Section 67.3 Access to the National
Dn"verRegister

Two minor changes were made to this
section. First, the rule has been changed
to clarify that a person desiring to
review the NDR information must
request that the Administrator make the
information available. Second.
additional language has heen added to
clarify that the consent authorizes the
Administrator to request the chief driver
licensing official of the state to transmit
information contained in the NDR about
the person to the Administrator.

Finally, certain editorial changes in
the final rule have been made for clarity.

Paperwork Reduction Act

Section 61.15(d) would require a pilot
to report to the FAA each alcohol· or
drug-related motor vehicle conviction
and each alcohol- or drug-related state
administrative action. Information
collection requirements in the
amendment to § 61.15[dj have been
suhmitted for approval to the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act of 1960 (Pub. L.96-511).

Regulatory Evaluation Summary

Executive Order-12291. dated
Fehruary 17, 1961, directs Federal
agencies to promulgate new regulations
or modify existing regulations only if the
potential benefits to society for the
regulatory changes outweigh the
potential costs to society. The order also
requires the preparation of a Regulatory
Impact Analysis of all "major" rules
except those responding to emergency
situations or other narrowly-defined
exigencies. A "major" rule is one that is
Ijkely to result in an annual effect on the
economy of $100 million or more, a
major increase in consumer costs. or a
significant adverse effect on
competition.

This final rule is determined not to be
"major" as defined in the Executive
Order, therefore a full Regulatory Impact
Analysis evaluating alternative
approaches is not required. A more
concise Regulatory Evaluation has been
prepared, however. which includes an
analysis of the economic consequences
of the regulation. This analysis has been
included in the docket, and quantifies. to
the extent practical. estimated costs as
well as the anticipated benefits, and
impacts.

A summary of the Regulatory
Evaluation is contained in this section.
For a more detailed analysis. the reader
is referred to the full Evaluation
contained in the docket.

The final rule establishes "a basis for
the denial'of an application for'. pilot"

certificate and a basis for the revocation
or suspension of a pilot .certificate tor
pilots convicted of alcohol~ or drug
related motor vehicle offenses or for
pilots penalized as a result of state
administrative action for cause. Under
this final rule. 8 pilot must report to the
FAA any conviction or administrative
action that occurs after the effective
date of the role. Failure to report even
one conviction or administrative action
to the FAA Is grounds for denial of an
application for an airman certificate and
grounds for suspension or revoca tion of
a certificate issued under part 61. This
reporting requirement is distinct from
the existing requirement to report traffic
and other convictions on an application
for an airman medical certificate.

The FAA's denial of an application
and the suspension or revocation of an
existing certificate will be based on two
or more alcohoJ- or drug-related motor
\'ehicle convictions, two or more
administrative actions by 8 state for
cause, or at least one conviction and one
administrative action occurring within a
3-year period.

This final rule amends § 61.15 of the
Pederal Aviation Regulations (FAR) and
affects an estimated 752.000 individuals
currently holding active medical
certificate in conjunction with student,
private, commercial. airline transport,
glider-only, and lighter-than-air pilot
certificates and ratings issued by the
FAA. Promulgation of this final rule
could result in the denial. revoca tion, or
suspension of the privilege to operate an
aircraft for an estimated 1.000 to 12,000
pilots annually. The costs of suspension
or revocation of a certificate issued
under part 61 will he the negative
economic impact associated with the
temporary or permanent loss of
employment for pilots engaged in
commercial avia tion. The FAA does not
consider this a cost of the rule: rather it
considers these costs to be the result of
alcohol or drug use in connection with
the op~rationof a motor vehicle.

The FAA has calculated the present
value cost of this rule to he $4,409,794,
discounted over a l().year period. in 1988
dollars. The vast hulk of these costs are
internal PAA administrative costs and
will not be horne by tha individual
pilots. The costs occurring in the fust
year are estimated to he $1,116,664, in
the second year are estimated to be
$670,765. and in each subsequent year
are estimated to ha $644,158,

The FAA has incorporated a consent
pro\ision in the FAA medical
application form [Fortil65OlHl. the
"Application for Airn]an Medical
Certificate Or the Ainnan Medical and
Student Pilot Certificate") for use in
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At tlus time, the FAA cannot
accurately predict how effective the rule
will be in preventing fatalities such as
discussed above. Even if it proves to be
only 1 percent effective, however. the
cost per fatality prevented appears to be
less than values currently ascrIbed to a
s'ati.Ucallife. The FAA believes that
the rule wiH be more effective than 1
percent and concludes that the potential
benefits of the rule will exceed potential
costs.

Four commenters raise eCOnOffiJC

Issues based on the cost/benefit
analysis in the Notice of Proposed
Rulemaking (NPRM). A discussion of
these comments is contained in the final
Rp.gulatory Evaluation contained in the
docket and elsewhere in the preamble to
the rule.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1960
[RFA) was enacled b.y Congress 10
ensure that small entities are not
unnecessarily and disproportionately
burdened by Government regulations.
The RFA requires Federal agencies to
review rules which may have a
"significant economic impact on a
substantial number of small entities."

The FAA's criterion for 8 "substantial
number" are a number which is not less
than 11 and which is more than one·
third of the small entilies suhject to the
rule. For air carriers. a small entity has
been defined as one who owns, but does
not necessarily operate, 9 or less
aircraft. The FAA's criterion (or a
"significant impact" are at le88f$3,800
per year for an unscheduled carrier,
$53.500 for a scheduled carrier ha ing an
airplane or airplanes will:t only 60 or
fewer sea1s. and $95.800 per year for 8

scheduled carrier having an airplane
with 61 or more seats.

The FAA has determined that the rule
will not have a significant economic
impact, positive or negative, on 8

substantial number of small entities. The
basis of this determination is the FAA's
opinion that any adverse economic
consequences 8ssociated with the 1088
of the privilege to operate an aircraft for

searching for alcohol- or drug-reTated
convictions or administrative actions
reported to the National Driver Register
[NOR). This consent will allow the FAA
to query the NOR about every pllot who
applies for an airman medical
certificate.

Based on the requirements of the final
rule. airmen will have 60 da}'! to send 8

letter to the Civil Aviation Security
Division [AAC-700) with their name.
airman certificate number. and
information about any OWl or DID
conviction or state admirJstrative action
acquired after the effective date oT the
rule.

Depending on the certificate held or
the operations conducted, each pilot
must have 8 physical examination every
6 months. 1 year. or 2 years; al that time.
the following screening/checking
process wlll begin far that piioL An
average of 10,000 pilots per week
undergo FAA physicals. Thus. the FAA
facilit",r' in Oklahoma City processes the
10.000 applications for medical
certification per week. A tape with the
pilot dala will he sent each week,
through the appropriate agencies, to fhe
NOR. The NOR wlll match this tape
against its register~ and will create &

tape of any pilot data entries thal agree.
This information will then be returned to
the FAA, and will be used to obtain the
necessary state driVing records. The
resulting data on the estimated ZOO
pilots per week will be compiled for
comparison with medical history data
and with the disclosures required for
§ 61.15,

The FAA expects that this rule will
reduce the rtumber of aviation accidents
caused by pilots who may be impaired
by alcohol or drugs during aircraft
cperatilJns. However, the FAA has been
"nable to directly quantify the expected
benefits of the final rule. Some
observations can be made, however,
regarding potential benefits. During the
period [Tom 197610 1987, 6.0 percent of
general aviation pilots killed in aviation
accidents had a blood alcohol level of at
least 0.04 percent. During this same 1l)..
year period. 11.213 people died in
general aviation accidents.·If 6.0 percent
of these people died in accidents where
the pilot was under the influence or .
impaired by alcohol, over 670 people
died in accidents where alcohol may
have been 8 contributing cause.

Based on this analysis. and using $4.4
million as the present value 10 year cost
of the rule. the chart below shows the
cost of saving one life as a function of
the effectiveness of the rule in
preventing. accidents.

Effecti'/ene$S of rule (percent)

,.-..__._ __.._ _..
10 _ .•_._.__.....•~ ._
20 _ _ _.__.
30 _ _.__ __..__.•• ....
..0 _ __ _. •... ._..
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60._ __ .__ __.
70.•_._•...•_ .. _ _ •••_ .
60.....•._ _ •......•_ .•_ _ •.•_.

·90 .
100 __ _._ __.._•......••.•...._ .•......

Cost of ru!e
per life
saved

(dollars)

$640.000
84.000
32,000
21,300
16,000
12,800
10.700
9.100
B,OOO
7,100
6.400

oviation pilots convicted of alcohol· or
drug~related motor vehicle offenses or
penalized as a result of State
administrative action for cause is the
direct consequence of alcohol or drug
use in connection \....oith the operation of
a motor vehicle and not as 8 result of
the rule. Since there are minimal
economic consequences due to the rule.
the total coslsthat could be attributable
to a significant number of small entities
are below the threshold dollar limits.

Trade Impact Statement

This final rula wlll affect only those
individuals who hold an FAA-issued
airman certificate and, therefore. would
have no impact on trade opportunities
for u.s. firms doing business overseas or
foreign finns doing business in the
United States.

Federalism ImpUcations

The regulations adopted herein will
not have substantial direct effects on the
Slates. on the relationship between the
national Government and the States. or
on the distribution of power and
responsibilities among the various levels
of government. Therefore. in accordance
with Executive Order 12612, it is
determined that this regulation would
not have sufficient federaHsm
implications to warrant the preparation
of a Federalism Assessment

Conclusicn

For the reasons discussed in the
preamble. and based on the findings in
the Regulatory Fiexibilily Determination
and the International Trade Impact
Analysis. the FAA has determined thai
this regulation is not a major regulation
under the criteria of Executive Order
12291. [n addition, the FAA certifies that
this regulation will not have a
significant economic impact, positive or
negative. on a substantial number of
small entities under the criteria of ll}e
Regulatory Fiexibilily Act. This
regulation is considered significant
under DOT Regula tory Policies and
Procedures [44 FR 11034; February 26,
1979). A regulatory evaluation of the
regulation, including a Regulatory
Flexibility Determination and
Inlernational Trade Impact AnalYSIS,
has been placed in the docket. A copy
may be obtained by contacting the
person identified under "FOA FURTHER
INFORMATION CONTACT."

List of Subjects

14 CFR PorI 81

Aircraft, Airmen. Alcoholism,
Aviation safety, Drug abuse. Recreation
and recreation areas, Reporting and
recordkeeping requirements.
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1. The ButhOrity citation for part 61 is
re\'1sed to read as follows:

Authority: 49 U.S.C. App. 1354(s). 1355.
1421.1422. and 1427; 49 U.S.C. 106(8) (Revised
Pub. L. 97..,449. January 12. 10B3).

2. By amending § 61.15 hy adding new
paragraphs (c). (d). (e), and (f) to read as
follows:

§ 61.15 Offenses InvolvIng alcohol or
drugs.

14 CFR Part 67

Airmen, Aviation safety, Health.
Reporting and recordkeeping
requirements.

The Amendments

In consideration of the foregoing, the
Federal Aviation Administration
amends part 61 and part 67 of the
Federal Aviation Regulations (14 CFR
parts 61 and 67) as follows:

PART 61-CERTIFICATION: PILOTS
AND FLIGHT INSTRUCTORS

(c) For the purposes of paragraphs (d)
and (e) of this section. a motor vehicle
action means-

(1) A conviction after Novemher 29.
1990, for the violation of any Federal or .
state statute relating to the operation of
a motor vehicle while intoXicated by
alcohol or a drug. while impaired hy
alcohol or a drug, or while under the
influence of alcohol or a drug;

(2) The cancellation, suspension, or
revocation ofa license to operate a
motor vehicle by 8 state after November
29. 1990. for a cause related to the
operation of a motor vehicle while
intoxicated hy alcohol or a drug. while
impaired hy alcohol or a drug, or. while

• • •

under the influence of alcohol or 8 drug;
or

(3) The denial after November 29.
1990. of an application for 8 license to
operate a motor vehicle by a state for a
cause related to the operation of a motor
vehicle while intoxicated by alcohol or a
drug, while impaired hy alcohol or a
drug, or while under the influence of
alcohol or a drug.

(d) Except in the case of a motor
vehicle Bction that results from the same
incident or arises out of the same factual
circumstances. 8 motor vehicle action
occurring within 3 years of a previous
motor vehicle action is grounds for-

(1) Denial of an application for any
certificate or rating issued under this
part for a period of up to 1 year after the
date of the last motor vehicle action; or

(2) Suspension or revocation of any
certificate or rating issued under this
part. .

(e) Each person holding a certificate
issued under this part shall provide a
written report of each motor vehicle
action to the FAA. Civil Aviation
Security Division (AAC-700), P.O. Box
25810, Oklahoma City, OK 73125, not
later than 60 days after the motor
vehicle action. The report must
inc.lude-

(1) The person'. nallle. addres•. date
of birth. and airman certificate number;

(2) The type of violation that resulted
in the conviction or the administrative
action;

(3) The date of the conviction or
administrative action;

(4) The state that holds the record of
conviction or administrative action; and

(5) A statement of whether the motor
vehicle action resulted from the same
incident or arose out of the same factual

circumstances related to a previously
reported motor vehicle action.

(f) Failure to comply with paragraph
(e) of this. section i. ground. for-

(1) Deni.l of an application for any
certificate or rating issued under this
part for a period of up to 1 year aner the
date of the motor vehicle action; or

(2) Suspension of revocation of any
certificate or rating issued under this
pari.

PART 67-MEDICAL STANDARDS AND
CERTIFICATION

3. The authority citation for part 67 is
revised to read a8 follows:

Authority: 49 U.S.C. App. 1354(a). 1355.
1421. ond 1427: 49 U.S.C. 106(8) [Revised, Pub.
L 97-149. January 12. 1983).

4. By adding new § 67.3 to read as
follows:

§ 67.3 Access to the National Driyer
Register.

At the time of application for a
certificate issued under this part. each
person who applie. for a medical
certificate shall execute an express
consent form authorizing the
Administrator to request the chief driver
licensing official of any state designated
by the Administrator to transmit
information contained in the National
Driver Register about the person to the
Administrator. The Administrator shall
make information received from the
National Driver Register. if. any.
available on request to the person for
review and written comment.

Issued in Washington. DC, on July 26. 1990.
James B. Busey.
Administrator.
[FR Doc. 90-17827 Filed 7-2lHHl: 4:37 pm)
BIWNG CODE C91G-13-M
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