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(B) Expenses of Washington, D.C.
operations and administrative functions
which are related to trust examinations.
Those are calculated by determining the
ratio of the number of trust positions to
total Office positions and applying it to
administrative- expenses budgeted for
the operations and administrative units
under the supervision of the Senior
Deputy Comptroller for Operations,

(C) Expenses budgeted for the
Washington-Office Trust Examination
Division. which supervises the field
examination and 50 percent of the
expenses budgeted for the Deputy
Comptroller for Specialized
Examinations, who supervises the
Washington Office Trust Examination
Division, among other functions.

[D) Rental expenses for the
Washington Office related to trust
examinations. Those are determined by
calculating the ratio of Washington
Office trust personnel to total
Washington Office personnel and
applying the ratio to total budgeted
Washington rent.

(2) Projected number of billable hours
is. the total number of hours projected to
be spent by trust department examiners
in connection with examinations during
the year for which the hourly fee is
being set. That is determined by
adjusting the number of hours worked in
the previous year according to the
average annual change in billable hours
since 1976. This growth rate will be
reviewed annually to take into account
current trends.

Dated: March 9. 1981.
John G. Heimann.
Comptroller of the Currency.
[FR Doc. 81-0010 Filed 3-12-81; 8;45 all",j
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14 CFR Part 91

[Docket No. 21022; Arndt. No. 91-175]

Use of FDC Nollces to Airmen To
Communicate Emergency Regulatory
Information and Actions Rela'ting to
FAA's Ability To Operate the Air
Trallic System

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment updates and
clarifies the air traffic flight rules. It
adds a new section to expressly provide
that FAA Notices to Airmen (NOTAMs)
are an authorized means of advising
pilots and aircraft operators of the

issuance of certain emergency rules and
regulations, which have been adopted in
accordance with the Administrative
Procedure Act. when such rules and
regulations are needed to ensure the
FAA's ability to operate the Air Traffic
Control System. The existing regulatory
provisions authorizing use of NOTAMs
to communicate regulatorily significant
infonnat'ion are limited to specific
situations [such as §§ 91.91, 91.102, and
91.104 of the Federal Aviation
Regulations). This amendment clarifies
the current process of the FAA by
providing that. when emergency
conditions relating to the FAA's ability
to operate the Air Traffic Control
System exist and are not adequately
covered by the existing rules and
regulations, the FAA may use regulatory
("FDC" coded) NOTAMs to advise
pilots and aircraft operators of air traffic
rules which have been adopted by the
Administrator. FDC NOTAMs provide a
timely means for communicating the
existence of immediately effective rules
from shortly after those rules have been
issued until the FAA is able to publish
them in the Federal Register. Those
emergency rules (including, as
appropriate, air traffic requirements,
restrictions, or conditions) remain in
effect as specified in the rule for the
duration of the emergency unless sooner
modified or revoked by the
Administrator. This amendment does
not address the issues raised by FAA
Notice No. 8(}-19. wbich are being
deferred pending further consideration.
EFFECTIVE DATE: March 13, 1981.
FOR FURTHER INFORMATION CONTACT:
B. Keith Potts, Airspace and Air Traffic
Rules Division. Air Traffic Service,
Federal Aviation Administration, 600
Independence Avenue, SW.•
Washington, DC 20591; telephone (202)
426-3731.
SUPPLEMENTARY INFORMATION:

Regulatory History

On November 13.1980, the FAA
published Notice No. 80-19 proposing to
provide in the ai.r traffic flight rules a
new section expressly indicating the
current FAA process of issuing
"regulatory" Notices to Airmen (FDC
NOTAMs) to communicate information
of regulatory significance to those
directly affected (45 FR 75096). While
the proposal dealt primarily with
internal FAA procedure and
management and did not itself propose
to establish any new requirement or
burden on pilots or aircraft operators, it
was published in notice form to receive
public comment on the matter in
conjunction with the potential use of
FDC NOTAMs in certain situations.

Under the proposal in Notice No. 80-19,
FDC NOTAMs would be used, for
example, if the Administrator finds it
necessary to activate the National Air
Traffic Control Contingency Plan (which
was also published in draft form for
public comment at 45 FR 75100). The
basic objective of the Contingency Plan
is to maximize the number of aircraft,
people, and cargo that can be safely
accommodated with the reduced air
traffic control work force. If the
Contingency Plan is activated, in whole
or part, the FAA will be making every
effort to ensure the continued movement
of aircraft to the fullest extent
practicable consistent with maintaining
flight safety in light of available
resources to staff the Air Traffic Control
System. However, the proposed rule
}Vas independent of the draft
contingency plan and addressed other
situation~ in which the adoption of
immediately effective flight rules or
critical flight information must be
promptly communicated to pilots and
aircraft operators in the interest of flight
safety. Contrary to the views of many
commenters, it did not propose to
expand the authority of the .
Administrator in fulfilling the statutory
responsibility to provide for the safe and
efficient use of the navigable airspace
and navigation facilities. The intent of
the proposal was to update and clarify
the current practice and procedure for
using ruc NOTAMs as an effective
means of immediately communicating
legally adopted emergency rules and
regulations. FDC NOTAMs are used
when the publication of the emergency
rules in the Federal Register as a
condition precedent to their becoming
effective would unreasonably delay the
effectivity of a safety requirement. The
FDC NOTAMs are not themselves
regulations; they merely communicate
information. including essential
information concerning regulations
already adopted by competent FAA
authority. However, in response to
public comment 00 the notice and based
on further consideration of the proposal,
the FAA has concluded that the instant
rule should be limited to emergency
actions relating to the FAA's ability to
operate the Air Traffic Control System
safely and efficiently when existing
rules are inadequate to respond to
emergency conditions.

Discussion of the Rule in Light of
Comments on Notice No. 80-19

For.a better understanding of this rule,
the following discussion summarizes a
number of concerns expressed in
response to Notice No. 80-19. For1.¥&in...e
public comments were r~ceivea.The



Federal Regi;ter I Vol. 46, No. 49 I Friday, March 13, 1961 I Rules and Regulations 16&15

Many commenters questioned
whether a less experienced examiner
should be billed at the same rate as an
examiner with several years of
experience. Some thought the fee should
be based on each examiner's salary
increased by a factor to cover the
Office's overhead expenses. Some
thought the fee should vary according to
the experience of the examiner.

There are two problems with either
approach. First, those approaches
assume that an examiner's speed varies
with that individual's experience or
salary level. If this assumption is
incorrect. then high hourly fees would
not be offset by reduced hours.
Experience, thoroughness and
competence do not necessarily translate
into speed. Further, since the rule now
being adopted by the Office relates
overhead costs to direct costs, those .
proposals assume that a more highly
paid examiner utilizes more in the way
of overhead costs per hour than a lower
paid examiner. This is not a supportable
assumption.

Further, the end result of suggestions
proposed by the commenters and the
Office are the same. The Office must
recover its .expenses from .examinations.
In forming examination teams, a mix of
different levels of experience is usually
sought to assure that newer examiners
receive essential experience while each
examination is conducted under proper
supervision. IT fees for less experienced
examiners were reduced. fees for more
experienced examipers would have to
rise to enable the Office to recover all
trust examination expenses through
trust examination fees. Further, variance
in fees among examiners could have an
unnecessarily harsh impact on banks
with small trust departments requiring
examination by only one or two
examiners. While one commenter
representing a small bank thought that
less experienced examiners could be
assigned to examine that bank's trust
department at a smaller hourly fee, the.
Office believes that at least one
experienced examiner generally is
required at an examination. This results
in a higher proportion of less
experienced examiners conducting
examinations of small trust
departments. Consequently, the average
hourly fee for small banks would be
significantly larger than for a large trust
department with a greater proportion of
less experienced examiners conducting
the examination, The small bank paying
the greater hourly fee will have no
assurance that it would be offset by a
reduction in the amount of time
necessary to conduct the examination.

# Another commenter suggested that the
Office establish a "retainer" for each
trust depa·rtment to include all normal
and expected charges for a given year.
based on the size and complexity of a
client's needs. However, the task of
establishing a retainer with more than
1,700 banks on an individual basis
would increase administrative time and
expense and hence, trust examination
fees.

The Office recognizes that the
contribution of new examiners is below
that of more experienced personnel.
Consequently, the Office has decided to
waive the charge for time spent by
examiners with under six months of
experience. As is the current practice,
no charge will be assessed for time
spent by examiners hired on a
temporary basis.

Retroactivity

Three commenters opposed the
Office's proposal to apply the new
schedule to all trust examinations begun
after December 31, 1980. One of the
commenters stated without elaboration
that this would work-a hardship on
banks which had already established
budgets for 1981. The other two
commenters gave no reason for their
position. The only other commenter to
address the question of the effective
date supported the action proposed by
the Office.

Based on the comments the Office
believes there is no reason to alter its
proposal. A January 1, 1981, effective
date is necessary to avoid major trust·
related shortfalls to the Office in 1981.
Announcement of the proposal was not
made until December 24, 1981, in order
that the Office could calculate its fees
based on the latest available data.
Further, as demonstrated in the Notice
of Proposed Rulemaking, future annual
changes in fees should not be drastic
and banks are now on notice that they
may occur annually, if needed. Thus.
banks may take such a possibility into
consideration when planning their future
budgets.

Rebates/Surcharges

As stated in the Notice of Proposed
Rulemaking, the proposed hourly fee is
based on projections. Consequently,
there is not absolute certainty that the
hourly fee will equal hourly expenses. In
anticipation of such variations, the
Notice requested comments on whether
compensation should be made for
deviations through surcharges or rebates
when actual expenses are known. Only
two commenters responded to this
question and both opposed the
suggestion. The Office has decided not
to provided for rebates or surcharges.

For the reasons set out in the
preamble. Part 8 of Chapter I of Title 12
of the Code of Federal Regulations is
revised as set forth below:

1. The authority citation for Part 8 is
amended as set forth below:

Authority: R.S. 5240, as amended. 12 U.S.C.
482. 12 U.S.C. 3103, and in Section 3, 47 Stat.
1566. 26 D.C. Code 102.

2. Section 8.7 is revised to read as
follows:

§ 8.1 Hourly rate for trust examinations.

(a) The assessment contained in this
subpart is made pursuant to authority
contained in R.S. 5240, as amended, 12
U.S.C. 462 and in section 3, 47 Stat. 1566,
26 D.C. Code 102. Those statutes provide
that the Comptroller assess fees
adequate to cover the cost of each trust
examination.

(b) To assure continued compliance
with the statutory requirement, national
banks and other entities with trust
departments examined by this Office
are assessed a fee which recovers the
total direct and overhead expenses of
the examination. This fee will be
reviewed annually according to the
method set forth in paragraph (d) of this
section to determine whether changes in
such expenses require a revision of the
fee.

(c) The hourly fee for trust
examinations commenced after
December 31. 1980. is $32.44. The total
fee for a trust examination is the hourly
fee multiplied by the number of hours
examiners spend at the bank and the
number of hours spent by examiners
working on the examination report
while outside of the bank. The Office
will waive the fee for time spent by
examiners with less than six months of
experience and for those hired on a
temporary basis.

(d) The hourly rate set forth in
pa ragraph (c) of this section represents
the total expenses of conducting trust
examinations as set forth in the budget
for the year in which the hourly fee is
applicable. divided by the projected
number of billable hours for that year.

(1) Total expenses of trust
examinations include direct expenses
and overhead expenses..

(i) Direct expenses of the examination
include travel expenses and t.rilst
examiner's salaries and benefits.

(ii) Overhead expenses include:
(A). Regional office overhead expenses

related to trust examinations. Those are
calculated by determining the ratio of
the number of field trust examiners to
total field examiners and applying it to
total budgeted Regional offjc~ overhead
expenses.
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FAA's preliminary review of those
comments identified considerable
objection to the perceived nature and
effect of the use of NOTAMs to advise
the public of emergency rules. Those
views and resulting suggestions indicate
they m~y be based upon a
misunderstanding of the intent and
purpose of the proposal. Thus, they will
require further review and evaluation to
provide adequate and responsible
disposition of them. Since the potential
exists for disruption of the FAA's ability
to operate the Air Traffic Control
System at current levels. however. the
FAA must be prepared to respond to
conditions which might develop with
appropriate administrative and
regulatory action. Accordingly, it has
been determined necessa.ry to asopt a
regulation to ensure that pilots and
aircraft operators are provided timely
notice of any emergency air traffic rules
or regulations that may be issued in
response to those conditions.

Almost all commentefs felt that the
FAA already has adequate authority to
act in an emergency thereby making the
proposed rule unnecessary. The FAA
agrees that it has broad authority to
respond to an emergency affecting flight
safety; however, the adoption of
regulatory provisions indicating how the
FAA's authority will be exercised and
how it will communicate its emergency
actions to affected persons is necessary.
This amendment does not create or
confer on the FAA any new substantive
regulatory authority; instead, this
amendment deals with process. That is,
this amendment codifies in the air traffic
rules a principal means by which the
necessary regulatory actions are
communicated to affected persons
pending publication of the rules
involved in the Federal Register. Any
emergency procedures and resulting
actions taken by the FAA will comply
fully with the Federal Aviation Act of
1958, as amended [the "FA Act"), and
the Administrative Procedure Act (5
U.S.C. 551--553). The FA Act gives the
FAA Administrator the authority to
respond to an emergency and to issue
appropriate rules. The authority to
prescribe air traffic rules and to
designate that airspace in which those
rules apply is governed by § 307 of the
FA Act which also requires compliance
with the Administrative Procedure Act
in promulgating those rules. Notice No.
80-19 did not propose to deviate from
tbe FAA's lawful process but simply
proposed to codify in the regulations a
means by which the FAA communicates
emergency, immediately effective,
regulatory requirements that will have
already been issued by the'

•Administrator. The NOTAM is not the
regulation but its message would
provide official notice of the adoption of
an immediately effective, emergency
rule or regulation and the essential
information concerning the content of
the regulation involved. Telegrams and
telephone calls and other forms of
nonregulatory communciation may also
be used to effect that communication;
the proposal in Notice No. 80-19 and
this rule concern only the NOTAM
system of communication because it is
used consistently, though not
exclusively, by the FAA in emergencies
under the current rules. Thus, any
emergency rules so issued would, owing
to the need for flexibility and for wide,
reliable, and timely distribution, be
communicated through the NOTAM
system, in the manner currently
described in Paragraph 294 of the
current Airman's Information Manual
(AIM).

The instant rule indicates the FAA's
use of roc NOTAMs as discussed in the
AIM. Therefore, the FAA is not

. expanding its authority but is merely
clarifying the regulatory status of FDC
NOTAMs for the purposes covered by
the rule and the distinction between
them and other "informational" but
nonregulatory NOTAMs carried in the
NOTAM system. The rule is similar to
the FAA's other expressed provisions
for regulatory NOTAMs concerning
certain air traffic rules, such as §§ 91.91,
91.102, and 91.104 of the Federal
Aviation Regulations.

Any NOTAM issued pursuant to
§ 91.100 will reference that section and
provide information concerning the
effect of the emergency regulation.
Persons with knowledge of the
regulatory requirements would be
required to comply as provided by law.
Subsequent publication of the regulation
in the Federal Register. will provide
constructive legal notice of the
emergency regulation to all persons who
may not have received the NOTAM or
otherwise have legal notice of the
adoption 6f that regulation.

Most commenters expressed concern
about potential ahuse of the proposed
rule in its future application. They felt
that the proposed rule could facilitate
circumvention of the normal rulemaking
process and its safeguards. As
previously indicated, however, the FAA
will comply fully with the FA Act and
Administrative Procedure Act in taking
the regulatory actions under the stated
emergency conditions. Of course, notice
and public procedure would not precede
emergency actions because of the time
needed to complete that process and
because one or more of the exceptions

to the requirement to propose rules for
public comment before their adoption do
not apply to such emergency
rulemaking. With regard to the instant
rule, it is the FAA's intent only to ensure
the integrity of the operation of the Air
Traffic Control System during
emergency conditions. Thus, the
commenters' concerns do not apply to it.
However, to eliminate any
misunderstanding concerning the
purpose of the rule and its scope, it has
been written to expressly limit its
application to emergency conditions
relating to the FAA's ability to operate
the Air Traffic Control System and to
clarify the effect of the NOTAM. The
broader aspects of the rule propused in
Notice No. 80-19 will be considered in
the disposition of that notice.
Accordingly, the rule being issued
herein as a Federal Aviation Regulation
is narrower in scope than that originally
proposed in Notice No. 80-19. The
instant rule also reflects the
recommendation of commenters who
advocated disassociation of the
proposal in the notic.e from the National
Air Traffic Control Contingency Plan.

Some commenters objected to the
proposal on the basis that there is no
documented need for such a rule.
However. a specific emergency
condition need not have previously
occurred and be documented before
rules are developed relating to how the
FAA will respond to such an emergency.
A failure to anticipate the potential need
for emergency actions would not be
responsive to the FAA's responsibility
to provide flight safety and operate the
Air Traffic Control System. A need for
contingency planning and providing the
means for implementing those plans
whennecessary is clear. This

. amendment responds to that part of the
need when the Administrator has cause
to issue emergency rules concerning the
FAA's ability to operate the Air Traffic
Control System and, in accordance with
the established practice and the
pr:oposed rule, communicates them
through the NOTAM system. As with
other rules providing for regulatory
NOTAMs, the proposal recognizes the
potential for unusual conditions or
events wherein the existing rules do not
provide adequate levels of safety in air
transportation. In such events (or
emergencies), the regulatory significance
of such NOTAMs sbould be expressly
provided in the rules.

Some commenters objected to the
proposal in Notice No. ~19 on the
basis that the FAA's NOTAM system. to
varying degrees, is either ineffective or
inappropriate for conveying information
of regulatory significance to affected
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persons. There may well be room for
improving the effectiveness of the
NOTAM system in particular situations
but deficiencies have not been identified
of a magnitude that render the system'
unusable for its intended purposes.
Several commenters offered to work
with the FAA to improve the NOTAM
system's effectiveness for immediately
disseminating regulatory information
that requires timely. reliable. and wide
distribution. However, as noted, the
FAA will be reviewing the methods of
communicating information of
regulatory significance and how to
provide the most expeditious and
effective means to ensure that
information is provided to those affected
hy it. If found appropriate, additional
rulemaking proceedings will be initiated
to ensure a thorough public discussion
of the subjects and issues-involved.
. One commenter agreed with the

stated intent of the rule proposed in the
notice but offered recommended
modifications to §§ 91.100 (bl and (c),
and on procedural matters. That
commE.lnter recommended that proposed
§ 91.100(b) be revised by deleting
reference to the "efficient" use of the
navigable airspace because efficiency
can be preserved by the normal
rulemaking processes and does not
warrant emergency action. While
improving efficiency does not by itself
normally justify emergency action.
ignoring efficiency under § 91.100
emergency rules would leave safety as
the sale, not just a principal, objective of
any rule or regulation issued pursuant to
the new section. For example, the
measures available to achieve simply
the safety objectives could
unnecessarily reduce efficiency in the
Air Traffic Control System. However,
safety. coupled with efficiency.
promotes the most prudent and
reasonable use of the airspace.

The commenter further recommended
that § 91.100[c] be expanded to provide
for annotation of NOTAMs issued under
this section to reflect their authority.
NOTAMs issued pursuant to § 91.100
will be identified as having been issued
under that section. Under established
practice, each rule. including rules
communicated by NOTAM, provides a
statement of its legal1:?asis. However,
the various means of communicating
rules, such as NOTAMs. do not contain
the authority statement published in the
emergency rule. It is inappropriate to
require that procedural matter in the
instant § 91.100 rule.

The commenter also recommended
publication of a NOT'AM's substance as
a notice of proposed ruiemaking (NPRM)
in the Federal Register within five

working days after issuance of the
NOTAM in order that it would be
subjected to the normal rulemaking
processes. As previously indicated, an
FDC NOTAM is not a rule. It provides
notice that a rule has been adopted. The
FAA will publish the emergency rules,
not an NPRM, in the Federal Register, as
soon as practicable after their adoption.
However, the FAA will not delay the
issuance of a regulatory NOTAM under
§ 91.100 pending that publication. Under
established procedures. the preamble to
each rule not preceded by notice
requests public comment on the rule
and, to the extent practicable, the FAA
will consider comments received in
evaluating whether the rule should be
modified. Further, the regulation will be
published for public information even if
the emergency conditions have ended
and the NOTAM is cancelled before the
rule is published. The timeliness of its
publication must be reasonable as
dictated by the prevailing conditions
and publishing constraints which cannot
be specified for all cases in new
§ 91.100. Accordingly, it would not be
useful to submit to the "normal" .
rulemaking process an "emergency" rule
that has been properly established
under the unusual conditions
anticipated by the laws and in
accordance with those laws.

The commenter suggested the FAA
publish a statement of its
responsibilities and liabilities for its
actions taken under § 91.100, including
any losses sustained during the
emergency under the rule. Any NOTAM
issued under § 91.100 wouid simply
communciate emergency air traffic rules
that have been established in
accordance with the FA Act and the
Administrative Procedures Act. Those
rules will have been issued pursuant to
those Acts in response to conditions
which those Acts contemplated would
necessitate foregoing prior notice and
public participation and other routine
processes suitable for nonemergency
action. In such instances, the FAA,
nonetheless, remains responsible for its
action under established principles of
law which the FAA cannot modify.

The commenter also recommended
that the FAA take extraordinary
measures to acquaint pilots and aircraft
operators with the existence and
content of § 91.100 NOTAMs. As relates
to the instant rule, the FAA will make
every reasonable effort to ensure
availability for those FDC NOTAMs
issued under the rule. The nature and
extent of that effort will be tailored to
the existing conditions but will not
relieve pilots of their responsibilities

prescribed under § § 91.3, 91.5, and other
applicable regulations.

Several commenters took exception to
the FAA's determination that the
proposal in Notice No. 80-19 was not
significant under Executive Order 12044.
The FAA continues to stand b~ that
determination even though the
Executive Order has since been
revoked. It was made in accordance
with established procedures and criteria
to evaluate regulatory actions. The
proposed action in Notice No. 80-19
involves agency procedure for
communicating regulatory decisions
when an emergency is found to exist. It
was not an evaluation of the potential
regulatory actions that may be taken in
response to those emergency conditions.
but an evaluation of the proposed rule
which concerns one means by which
emergency regulations would be
communicated to those affected. Thus.
the FAA considered the anticipated
impact as so minimal that it did not
warrant preparation of a regulatory
evaluation under the Executive Order or

, implementing guidelines.

Synopsis of the Rule

This amendment establishes a new
§ 91.100 under the air traffic rules of Part
91, Subpart B. The rule does not itself
create any new requirement for pilots or
aircraft operators but establishes the
FAA procedure for issuing regulatory
(FDC] Notices to Airmen to provide
information of regulatory significance
relating to its ability to operate the Air
Traffic Control System during an
emergency. The new section, like
§ § 91.91, 91.102, and 91.104, is limited to
particular situations. It concerns the
possible situations where the
Administrator determines that an
emergency exists, or will exist, relating
to the FAA's ability to operate the Air
Traffic Control System (including the
possible activation of the National Air
Traffic Control Contingency Planl·1t
addresses those situations in which
normal flight operations under existing
rules and regulations cannot be
conducted at the required levels of
safety and efficiency. Whenever that
occurs, the Administrator, pursuant to
statutory authority, may prescribe
appropriate rules and regulations that
govern flight operations, the use of
navigational facilities. and the
designation of that airspace in which the
rules and regulations apply. If those
regulatory requirements must be given
effect before they can be published in
the Federal Register. the Administrator,

'or his designee (the Director of the Air
Traffic Service), issues a regulatory
(FDC] NOTAM to immediately advise
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pilots and aircraft operators of the
existence and import of those
requirements that have been issued in
the emergency rule. The NOTAMs
themselves are not regulations but are
the means for immediately
communicating to those affected the
regulatory requirements already issued
under competent authority. As soon as
practicable. the Administrator puplishes .
the emergency rules in the Federal
Register to achieve the constructive
legal notice proviqed by that
publication. In some cases, nowevt!.r. the
emergency may have concluded and the
rules may have been rescinded Qefore
they can be published; in that case
publication will simply provide public
notice of the action previously taken.
The final paragraph of § 91.100 indicates
that. because of the regulatory
requirements already adopted by
competent authority in a regulation
before issuance of the FDC NOTAM, no
person may operate an aircraft, or other
device subject to the regulation, except
in accordance with the authorizations,
terms, and conditions prescribed in the
regulation communicated by the
NOTAM. As previously noted, a further
discussion of the FDC NOTAM is
contained in paragraph 294 of the
Airman's Information Manual (AIM);
NOTAMs are also covered by FAA
Order 7930.2.

Postponement/Effective Date

This amendment to FAR Part 91
involves a matter relating to agency
procedure and management of its
programs and is needed to clarify the
means for communicating certain
emergency information of regulatory
significance, including that needed in
the event of the potential activation of
the National Air Traffic Control
Contingency Plan. Accordingly, I find
thai good cause exists for making it
effective in less than 30 days after
publication in the Federal Register and
that it is excepted from postponement
under the provisions of the President's
Memorandum of lanuary 29, 1981 [46 FR
11227; Feb. 6, 1981) for matters related to
agency organization, management, or
personnel and.to emergency situations.

Adoption of the Amendment

Accordingly. Subpart B of Part 91 of
the Federal Aviation Regulations (14
CFR Part 91) is amended effective
March 13, 1981, by adding a new
§ 91.100 to read as follows:

§ 91.100 Emergency air traffic rules.
(a) This section prescribes a process

for utilizing Notices to Airmen
(NOTAM) to advise of the issuance and
opera lions under emergency air traffic

rules and regulations and designates the
official who is authorized to issue
NOTAMs on behalf of the Administrator
in certain matters under this section.

(b) Whenever the Administrator
determines that an emergency coI1dition
exists, or will exist, relating to the
FAA's ability to operate the Air Traffic
Control System and during which
normal flight operations under tbis
chapter cannot be conducted consistent
with the required levels of safety and
p.fficiency-

(1) The Administrator issues an
Immediately effective Air Traffic rule or
regulation in response to that emergency
condition, and

(2) The Administrator, or the Director,
Air Traffic Service, may utilize the
Notice to Airmen (NOTAMs) system to
provide notification of the issuance of
the rule or regula tion.

Those NOTAMs communicate
information concerning the rules and
regulations that govern flight operations,
the use of navigation facilities, and
designation of that airspace in which the
rules and regulations apply.

(c) When a NOTAM has been issued
under this section, no person may
operate an aircraft. or other device
governed by the regulation concerned,
within the designated airspace, except
in accordance with the authorizations,
terms, and conditions prescribed in the
regulation covered by the NOTAM.

(Sees. 307. 313(a), 601, 603, 902, 1110, and
1202, Federal Aviation Act of 1958, as
amended (49 U.S.C, 1348, 1354(8), 1421, 1442,
1443,1472,1510, and 1522); sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(cIJ

Note.-The FAA has detennined that this
document involves an emergency regulation
which is not significant under DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979). Further, in light of
the potential disruption of the FAA's ability
to operate the Air Traffic Control System, this
amendment provides the procedural basis for
timely communicating certain regulatory
information and actions in tlie event of
activation of the National Air Traffic Control
Contingency Plan or the adoption of similar
regulatory actions, which require immediate
action. Thus, it is an emergency nonmajor
regulation under Executive Order 12291 and
the President's Memorandum of January 29,
198]. There are no cost impacts associated
with this regulation since it is only
procedural. Regulations which are distributed
in accordance with the procedures in this
amendment will be evaluated individually, as
appropriate, to determine whether they have
cost impacts.

Issued in Washington, DC, on March 9,
1981.
Charles E. Weithoner,
Acting Administrator.
[FR DtI~. 61-7899 Filed 3-12-81; 6:45 am]

BILLING CODE 491D-U-M

DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Part 386

Destination Control Statements;
Diversion of Exports to U.S.S.R.

AGENCY: Office of Export
Administration, International Trade
Administration, U.S. Department of
Commerce.
ACTION: Final rule.

SUMMARY: Section 386.6 of the Export
Administration Regulations requires
entry of a destination control statement
on documentation covering certain
exports from the United States; such a
statement warns against diversion of the
exports to unauthorized destinations.
Tbis rule amends 15-CFR Part 386 by
inserting new language to provide a
clearer warning against diversion of
exports to the U.S.S.R. The rule neither
expands nor limits the provisions of the
Regulations, but is necessary to conform
the CFR with the Department of
Commerce's Export Administration
Regulations.
EFFECTIVE DATE; March 13, 1981.
FOR FURTHER INFORMATION CONTACT:

Archie Andrews, Director, Exporters'
Service Staff, Office of Export
Administration, U.S. Department of
Commerce, Washington, D.C. 20230
(Telephone: (202) 377-5247 or 377-4811).
SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

Section 13(a) of the Export
Administration Act of 1979 (Pub. L. 91>
72,50 U.S.C. app. 2401 et seq.) ("the
Act") exempts regulations promulgated
under the Act from the public
participation in rulemaking procedures
of the Administrative Procedure Act.
Therefore, these regulations are issued
in final form. fJthough there is no
formal comment period, public
comments on the Regulations are
welcome on a continuing basis.

Because this regulation relates to a
foreign affairs function of the United
States, it is not·subject to the 50-day
postponement of new regulations
imposed by the Presidential
memorandum of January 29, 1981,
"Postponement of Pending Regulations,"
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nor to Executive Order 12291 (46 FR
13193, February 19, 1981). "Federal
Regulation." This rule does not impose a
burden under the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 et seq.

This regulation will not have a
significant economic impact on a
substantial number of small business
entities because this rule neither
expands nor limits regulatory
provisions. but only conforms the Code
of Federal Regulations [CFR) with lhe
Export Administration Regulations.

Accordfngly, Part 386 of the Export
Administration Regulations is amended
as follows:

1. Section 386.6(a)(1)(iii)(bJ is revised
to read as follows:

§ 386.6 Destination control statements.

(a) * * *
(1) * * *
(iii) * * * ,
(bJ The commodity e ported is

identified by "U.S.S.R." or by the symbol
"Y" in the "Validated License Required"
column of the Commodity Control List;
and

•
(Secs. 4(e), 5. 6. 13 and 15. Pub. L 96-72, 93
Stat. 503, 50 U.S.C. app."'2401 et seq.;
Executive Order No. 12214 (45 FR 29783, May
6, 1980); Department Organization Order 10-3
(45 FR 6141, January 25, 1980); lnternational
Trade Administration Organization and
Function Orders 41-1 (45 FR 11862, February
22,1980) and 41-4 (45 FR 65003, October 1,
1980))
William V. Skidmore,
Director, Office ofExportAdministration,

"International Trode Administration.
IFR Doc. 81-7829 Filed 3-1Z~1; 8:45 am]

BILLING CODE 351~2S-M.

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 231 and 241

[Release Nos. 33-6297 and 34-17609]

Option and Option-Related
Transactions During Underwritten
Offerings

AGENCY: Securities and Exchange
Commission.
ACTION: Notice of staff positions under
statutes and rules.

SUMMARY: The Commission has
authorized the issuance of letters setting
forth the interpretative and enforcement
positions of its Divisions of Market
Regulation and Corporation Finance
regarding the application of Sections
2(11) and 5 of the Securities Act of 1933,
15 U.S.C. 77b[l1J, 77e (1976), and Section
10(bJ of the Securities Exchange Act of
1934,15 U.S.C. 78j (1976J, and Rule 10b-1l

thereunder, 17 CFR 240.10b-1l (1980), to
certain transactions involving exchange
traded options, and recommendations
thereof, by participants in an
underwriting of the security underlying
such option.
FOR FURTHER INFORMATION CONTACT:
With respect to the Securities Act of
1933 ("Securities Act") positions,
contact: Peter J. Romeo, Division of
Corporation Finance, Securi~ies and
Exchange Commission. Washington,
D.C. 20549, (202J 272-2573. With respect
to the Securities Exchange Act of 1934
("Exchange Act") positions, contact:
Kenneth S. Spirer, Division of Market
Regulation, Securities and Exchange
Commission, Washington, D,C. 20549,
(202) 272-2844' or M. Blair Corkran, Jr.,
Division of Market Regulation,
Securities and Exchange Commission,
Washington, D.C. 20549, (202) 272-2853.
SUPPLEMENTARY INFORMATION: In 1977,
the Securities Industry Association
("SIA") submilled a leller requesting a
"clarification of the applicability of
certain provisions of the Securities Act
of 1933 and the Securities Exchange Act
of 1934" to certain call option
transactions by broker-dealers who are
participating in a distribution of the
common stock underlying those options.
The staff deferred consideration of the
issues raised by the SIA at that time in
view of the initiation of the
Commission's Special Study of the
Options Markets in October 1977. *

In view of the continuing growth of
the listed options markets, and in
particular the number of underlying
stocks on which listed call options are
or will be traded, the Commission
believes that the issues raised by the
SIA in its 1977 letter, as supplemented
by letters dated August 3. 1979 and
August 14, 1980, are important and that
the staff responses will provide
guidance to underwriters and their
counsel on the issues presented. In
addition, while tbe SlA lellers did not
address put options, the staff has
included in its response references,
where appropriate, to put option
transactions, in view of the recent
expansion of put option listings.

The Commission authorized the
Divisions of Market Regulation and
Corporation Finance to issue the
following letters:
Joseph Mclaughlin, Esq., Chairmon, Federal

Regulation Committee, Securities
Industry Association, 20 Broad Street,
New York, New York 10005.

Dear Mr. McLaughlin: By letter dated June
28,1977, as supplemented by letters dated
August 3. 1979 and August 4, 1980, and

• See Securities Exchange Act Release No. 14056
(October 17.1977).42 FR 56706 (October 27. 1977).

telephone conversations with the staff, the
Securities Industry Association (the "SIA")
has requested that the staff take a "no
action" position with regard to the
application of Rule 10b-6 under the Securities
Exchange Act of 1934 (the "Exchange Act") to
certain transactions involving exchange
traded call options by participants in an
underwriting of the common stock underlying
such options. Although your request did not
extend to transactions in exchange-traded
put options. our response addresses, where
applicable, transactions in both pul and call
options by participants in an offering of the
underlying stock.

The SIA has asked that the staff permit
participants in a distribution of securities
underlying listed options to effect the
following transactions in the related call
options or underlying stock during a
distribution:

1. Purchase call options in closing
transactions to cover a proprietary short call
position that was established before
becoming a participant in a distribution;

2. Purchase the underlying stock in open
market transactions to satisfy an exercise
notice assigned against a proprietary short
call position that was established before
becoming a participant in the distribution;
and

3. Exercise call options that were acquired
before becoming a participant in the
distribution.

The SIA has also requested similar relief 10
permit a participant in a distribution of the
underlying securities to recommend that
customers effect the transactions listed
above. We discuss each question and set
forth our response below. We discuss also
the application of Rule 10b--6 to transactions
effected for accounts as to which a
participant in the distrib'ution or an
associated person of a participant exercises
investment discretion ("managed accounts").

A. Whether, under Rule 10b-iS, on
underwriter or 0 prospective underwriter can
purchase call options to close out a short call
position or sell put options to close out a long
put position where such positions existed
before it became on underwriter.

As a preliminary matter, this question
raises the issue of whether an exchange
traded call option is, for purposes of Rule
10b-6, a "right to purchase" the security that
is the subject of the distribution. Although, as
noted in the SIA's June 28, 1977 letter, the
reference in Rule 10b-6 to a "right to
purchase" may have been initially intended
for subscription rights issued 10 existing
shareholders. the staIf has not so limited its
interpretation of the rule. We have applied
the term "right to purchase" to other
securities whenever it has appeared that the
purchase of those securities was likely to
have the direct effect of lessening or
eliminating selling pressure on (or attracting
buyers to) a related security that was the
subject of a distribution. Thus, warrants.
convertible securities. and target securities in
exchange offers and mergers have been
deemed rights to purchase the security that is
the subject of the distribution. As a
preliminary matter, therefore, the staff
concludes that an exchange·traded call


