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DEPARTMENT OF TRANSPORTATION

Federal Aviation Admlnlstrallon

14 CFR Pa.,91

lDocl<.t No. 26433; Nolle. No. a1-7]

RIN 2120-ADA6

Phaseout 01 Slage 2 Airplanes
Operating In the 48 Contiguous United
Slat" and the District of Columbia

AGENCY: Federal Aviation
Administration [FAA). DOT
AcnON: Notice of proposed rulemaking
(NPRMJ.

SUMMARY: This notice proposes
revisions to the airplane operating rules
to require a phaseout of Stage 2
airplanes operated in the 48 contiguous
United States and the District of
Columbia befcre December 31. 1999.
These revisions implement sec~ons 9308
and 9309 of the Airport Noise and
Capacity Act of 1990.
DATES: Commr nts must be received on
or before APT 115. 1991. Because of the
statutory requirement to issue a fmal
rule in this proceeding by July 1, 1991.
the FAA will be unable to entertain
requests to extend the comment period;
however, late-Iiled comments will be
considered to the extent practicable.
ADDRESSES: Send comments on the
notice in triplicate to: Federal Aviation
Administration [FAA), Office of the
Chief Counsel. Attn: Rules Docke~ room
316G. Docket No. 26433. 800
Independence Avenue. SW..
Washington. DC. 20591 or deliver
comments in triplica te to: FAA Rules
Docke~ room 916G. 800 Independence
Avenue. SW.• Washington•.DC 20591.

Comments may be examined in the
Rules Docket. weekdays except Federal
bolidays. be~een 8:30 a.m. and 5 p.rn.
FOR P'UAT>tEA INFORllAnON CONTACT:
Mr. William Albee, Manager. Policy and
Regulatory Division [AEE-3oo). Office of
Environment and Energy. Federal
Aviation Administration, 800
Independence Avenue. SW..
Washington. DC 20591. (202) 287-3553.
aUPPUMENTAAV INFORMAnON:.

Comments Invited

Interested persons are invited to
participate in this rulemaking by
submitting written data. views. 6r
arguments and by commenting on the
possible environmental. energy. or
economic impacts of this proposal.
Comments sbould contain the regulatory
docket or notice number and be
submitted in triplicate to the address
above. All comments received; 8S well
8S a report summarizing any substantive

public contact with Federal Aviation
Administration personnel on this
rulemaking will be filed in the docket. In
addition. the FAA plans to conduct
public meetings in Washington. DC.
Chicago. minois. and Seattle.
Washington. in March. 1991. for the
purpose of receiving public comment.
All comments received at public
meetings concerning this notice will be
filed in the docket. The docket is
available for public inspection both
before and after the closing date for
comments. Before taking any rmal
action on the proposal. the
Administrator will consider the
comments made on or before·
1991, and the proposal may be changed
in response to the comments received.
The FAA will acknowledge the receipt
of 8 comment if the commenter submits
a self-addressed. stamped postcard with
the comment and on the postcard the
following statement is made:
"Comments to Docket No. 26433." When
the comment is received by the FAA. the
postcard will be dated. time stamped.
and returned to the commenter.

Availability of the NPRM

Any person may obtain a copy of this
.notice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration. Office of
Public Affairs, Attention: Public
Information Center. APA-230, 800
Independence Avenue. SW..
Washington, DC 20591, or by calling
(202) 267-3464. Requests sbould be
identified by the docket number of this
proposed rule. Persons interested in
being placed on a mailing list for future
notices of proposed rulemaking should
also request a copy of Advisory Circular
No. 11-2, Notice of Proposed
Rulemaking Distribution System. which
describes the application procedure.

Background
In December 1976. the FAA added

"Subpart E-Operating Noise Limits" to
part 91 of the Federal Aviation
Regulations [FAR) (14 CFR part 91).
which became Subpart I-Qperating
Noise Limits with the August 18, 1989.
recodifica tion of part 91. Subpart I
requires that airplanes operated by U.S.
operators comply with part 38 Stage 2
noise levels by Januery 1. 1985. in order
to operate in the United Slates [41 FR
58048, December 23. 1976). This subpart
required the reduction of aircraft noise
by (1) replacing the older fleet with new.
quieter airplanes; (2) reengining the
aircraft; or (3) using noise reduction
technology. sucb as hushkits. that had
been shown to be technologically
feasible and economically reasonable
for use on older. four-engine turbojets. In

November 1980. subpart E was amended
to include foreign operations in the
United States whether conducted by
foreign or U.S. operators [45 FR 79302.
November 28, 1980).

The total number of air carrier
operations and enplanements has
increased considerably since 1978.
Despite such growth. noise levels
around most airports have decreased.
primarily because of the introduction of
quieter aircraft into the fleet. Stage 1
airplanes have been retired or modified
to meet Stage 2 aircraft noise standards.
and quieter Stage 3 airplanes have come
into service. However, even with such
advances, approximately 2.7 million
individuals currently live within areas
that are considered to be exposed to
significant airplane noise [a day-night
average sound level of 65 decibels or
more).

Currently, more than 400 U.S. airports
have adopted some type of airport
access resbiction or other action to
reduce aircraft noise or to mitigate the
effects of that noise. These efforts range
from restrictions that generally do not
affect the efficiency of the national
aviation system (e.g.• rapid airplane
climb to altitude or preferential runway
use to minjmjze takeoff noise impact on
local communities) to those that have an
obvious impact on system operations
[e.g.. curfews and limits on operations
by aircraft type). Nose-related
restrictions have been levied by airport
proprietors and the courts in response to
pressure from local community
complaints concerning airport noise.

On November 5. 1990. Congress
passed the AIrport Noise and Capacity
Act of 1990 ("the legislation"). In the
legislation. the Congress recognized the
need to establish a national aviation
noise policy. Congress found that.

. because aviation is a national and
international system.. such a policy must
be created at the national level. A
critical part of that national policy was
set by Congress when it directed an
expedited phaseout of Stage 2 airplanes.
Specificnlly, the legislation prohibits t."e
operation of Stage 2 aircraft to or from
an airport in the contiguous United
States and the District of Columbia ("the
contiguous States") after December 31,
1999.

In addition. the legislation provides
limited authority to the Secretery of
Transportation to grant waive:-s to allow
operation of a limited number of Stage 2
airplanes beyond the statutory deadline.

The legislation also directs the
Secretary of Transportation to issue
regulations irriplementing the review and
approval procedures dermed in the
statute for noise and access resbictions
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on Stage 2 and Stage 3 operations
proposed by airport proprietors. These
regulations are to be proposed as part of
the national aviation noise policy. The
legislation requires that this national
policy be in place by July 1. 1991. The
Secretary of Transportation has
delegated the authority to issue
regulations for the phaseout and the
noise restriction review to the
Administrator of the Federal Aviation
Administration. This document sets
forth proposed regula tlons regarding the
phaseout and nonaddltion of Stage 2
airplanes. The proposed regulations
regarding airport restrictions are
presented elsewhere in this issue of the
Fedaral Raglsler.

Synopsis of the Proposal

Pursuant to the legislative mandate.
this NPRM proposes to amend subpart I
of 14 CPR part 91 by establishing a
schedule of reductions of affected Staga
2 airplanes. leading to a prohibition on
their use in the contiguous States by
December 31. 1999. and by precluding
the operation of airplanes in the
contiguous States that were imported
pursuant to contracts executed after
November 5. 1990. The preamble
addresses two options that may fonn
the basis for a final rule. The difference
between the two is that the second
option would permit transferability of
the right to operate Stage 2 airplanes
wi thin the overall ceiling set by the
phaseout schedule.

With regard to enforcemen~ the
legislation states that

Violatiom of (sectiona 9308 and 9309) and
regulatioD.l Inued to carry out IUch section.
shall be subject to the same civil penalties
and procedures al are provided by title IX of
the Federal Aviation Act of 1958 for
violations of title DC.

Accordingly. the FAA intends that the
. final regulations adopted will be

enforced in accordance with FAR part
13. investigative and Enforcement
Procedures.

The proposed rule uses a concept
referred to as a "base level" for
operators of Stage 2 airplanes. An
existing U.S. operator's base level would
be the maximum. number of owned or
leased Stage 2 airplanes that were listed
on its operations specifications for
operation to or from airports in the
contiguous States on anyone' day in
1990. In addition. the base level would
include those Stage 2 airplanes returned
to service after lease to 8 foreign carrier,
as defIned in the legislation and
proposed I 91.805(a)(5J. and those Stsge
2 aircraft iroported by an eligible entity.
as defined in the legislation and
proposed 11Il.805(a)(6J.

Any such airplane. added to the base
level under either of these provisions
would be subject to the phaseout
compliance dates. As an example, under
option 1 below. if the largest number of
Stage 2 airplanes for which a U.S.
operator held operations specifications
during any day in 1990 was 100. it would
need to reduce the number of Stage 2

. airplanes it operates to 75 by December
31. 1994. If before that date the operator
adds to its base level three airplanes
that were leased to foreign carriers and
one that was iroported. its base'level
would be increased to 104. and it would
be authorized to operate a maximum of
78 Stage 2 airplanes on and after
December 31. 1994. Under Option 2, the
operator would bave the choice of
proceeding in the sama.fashion or
attempting to acquire additional
operating rights &om another operator.
Sucb rights would be available only if
the second operator bad already
exceeded its required reduction. That is.
only "extra" reductions could be
transferred.

Under Option 1, once an operator has
reduced the number of Stage 2 airplanes
it operates to a required compliance
poin~ it would not be permitted to
increase its Stage 2 fleet above that
level. However. if the operator further
reduces the number of its Stage 2
airplanes below the permitted
maximum, the operator may add Stage 2
airplanes to its fleet as long as the
maximum level is not exceeded. For
example. if an operator had a base level
of 100 airplanes. it would need to reduce
that number to 75 by the first
compliance date. If between the first
and second compliance dates, the
operator reduces its operating Stage 2
airplanes to 70. it would then be able to
operate up to 5 more airplanes that were
added pursuant to one of tha two
proposed provisions or acquired from
another U.S. operator. These additional
airplanes could be operated until the
second compliance date, when the
operator's number of Staga 2 airplanes
would have to be reduced to 50. Under
Option 2. an operator would bave the
flexibility to operate additional Stage 2
airplanes for whiGh it i. able to obtain
rights &om other operators.

New entrant U.S. operators would not
have a base level. New entrants
instituting service prior to December 31.
1994. could operate any number of Stage
2 airplanes. On and after December 31.
1994. the new entrant carrier would
have to operate at least 25 percent Stage
3 airplanes. Similarly. e new entrant that
institutes service after December 31.
1996. would bave to begin operations
with at least 50 percent of its fleet
complying with Stage 3. After December

31.1996. a new entrant would have to
have a fleet ofat least 75 percent Stsge
2 airplanes at the start of service.

For a foreign operator of Stage 2
airplanes. the bsse level would be the
total number of Stage 2 operations that
it conducted to or from airports in the
contiguous States from January 1. 1990,
through December 31. 1990. A foreign
operator would be required to reduce its
annual Stage 2 operations under the
same compliance schedule required of
U.S. operators for Stage 2 airplanes. For
the reasons discussed below, it appears
that transfer of operating rights among
foreign operators would be substantially
more difficult Comments are invited on
whether a program of Stage 2
transferability could be adapted to the
phaseout of Stage 2 operations by these
operators.

The following section-by-section
explanation describes the FAA's
proposed approach to implementing the
provisions of the legislation.

Section-by-Section Explanation of
Proposed Rule

Section 91.801 ApplicobiHty: Relotion
to Port 36

Proposed 191.801 states that 14 CFR
part 91. subpart I Operating Noise
Limits. which encompasses II 91.801
through 91.621. would apply to any civil
subsonic turbojet airplane that has a
maxiroum certificated takeoff weight of
more than 75.000 pounds. that bas a
standard airworthiness certificate (or its
equivalent), and that operates to or from
any airport in the United States under 14
CFR part 121. 125. 129. or 135.

References in part 91 to part 36.
subpart I refer to the noise levels of
appendix C of part 36.

The proposed rule also would include
a provision to allow for the acceptance
of noise level determinations made
pursuant to Annex 16 of the
International Civil Aviation
Organization. which specifies noise
requirements. divided into various
chapters. that are generally comparable
to the U.S. stage determinstions.

The FAA notes tha~ although the
operating noise limit regulations have
applied only to certain aircraft that have
standard airworthiness certificates, the
legislation does not distinguisb the
aircraft subject to the legislation by the
type of airworthiness certificates they
possess. The FAA intends to cover those
airplanes normally subject to the noise
rules and does not intend tJ limit the
operation of those airplanes that bav~
experimental or other restricted
certificates. The FAA Dotes that there
are few civil subsonic turbojet airplane,
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with a maximum certificated takeoff
weight of more thao 75.000 pounds that
possess other than standard
airworthiness certificates. Moreover. the
FAA believes that these airplanes.
which are generally experimental and
owned by manufacturers or used.for
limited purposes such as firefighting. do
not significantly add to the noise'
environment in the United States and
that their operation for these limited
purposes should not he discouraged.

Section 91.1103 Final CampJionce:
Subsonic Airplones

Paragraph (a) of proposed § 91.603
would prohihit the operation of aircraft
that do not meet Slage 2 or Stage 3 noise
levels to or from any airport in the
contiguous States.

Proposed § 91.603(b) would implement
the final compliance date for Stage 3
operations set hy the le~slation. which
states: -

Alter December 31, U199. DO person may
operate to or from an airport in the United
States any dvilaub.anic turbojet aircraft
with a maximum weight of man! than 15.,000
pound. unless such aircraft complies with the
Stage 3 noise level. all determined by the
Secretary.

The legislation also provides that this
prohibition:

•• • shaD not apply to afrcraft which are
used eoIely to provide air transportation
outside the 48 contignoua Statet.

Accordingly, proposed § 91.803(h)
limits the phaseout to Slage 2 airplanes
that are operated to or from any airport
in the contiguous States. Finally. the
legislation provides a limited waiver
provision for certain operators. That
waiver provision. described in the
discussion of proposed § 91.809. ill
acknowledged in proposed § 91.603(b)
as an ""ception to the final compliance
date.

Seelian 91.805 Entry ofStage 2
Aircraft; Prohibition on Additi01lO to
Sloge 2 Fleel . ,

The legislation contains a provision.
known as the ''oonaddition rule," that
prohihita any addition to the total
number of Stage 2 airplanes cunenUy
operated or eligible to be openlted into
the contiguOWl St.tes. Specifically. this
portion of the legislation slater.

[N]o penoll may operate a civil.ubtODic
turbojet alrcra/I with a maximum welshl of
more than 75.000 pounda which 11 Imported
Into the United St.tes on or after (November .
5, 19110) lIIlIe_

(1) It compliea with Sls8. S ooloe leveJ.. or
(2) It wa. pon:baMd by the pereo1I who

lmporu the alrcra/I iDto the Uoited St....
under a writteA OQDtNct exeQlted before
(November 5, 1990).

Section 91.805[a) would prohibit the
operation to orfrom any airport in the
contiguous Slates of any airplane that
does not comply with one of the
categories of airplanes described
therein. The categories of airplanes de
scribed in paragraph (a) were derived
from several sections of the legislation.

Proposed § 91.805(a)(1) would allow
the operation of any airplane that meeta
the Stage 3 noise levels.

Proposed § 91.605(a)(2) would allow
the operation of an airplane that
complies with Stage 2 noise levels and is
included in the base level of a u.s.
operator. es defined in proposed
§ 91.607(b)(1).

Proposed § 91.805(a)[3) would allow
the operation of an airplane that
complies with Slage 2 noise levels and ill
operated by a foreign air carrier
pursuant to the applicable provisions of
proposed § 91.807. Proposed
§ 91.605(a)[~) would allow the operation
of an airplane that complies with Stage
2 noise levels and ill operated by a
foreign operator other than for the
purpose of foreign air commerce.

Proposed § 91.805(a)[5) ill taken
directly from the legislation and would
provide for the operation of an airplane
that is owned hy one of the U.s. emities
described and wu leued 10 a foreign
air carrier on November S. 1990. The
legislation does this by limiting the
statutory constrnction of the term
"imported,.. effectively allowing the
operation of these airplanes that would
otherwise be prohibited by the
nonaddition rule. The legislation states
that for purposes of the nonaddltion
rule:

• • • lID aircraft ,hall not be considered to
have beea Imported Into the United States If
such aircraft-

ttl an the data of the enaclmeDt of thla Aet
11 owned-

(Aj by • corporalioa, troel, or partDerahip
which is orgaDized ander the l.w. of the
United Slate. or any State (iDcludiDg the
Di.triet of Columbi.):

(BJ by an Individual who 11 a citizell of the
United Statee: or

(e) by any entity which 11 owned or
contn>lled by s corporation. trua~
partnerabip, or Individoal deocribed In this
PllJ'88f8ph: and

(2) enten into the United State. not Leter
than 8montha after the dab! expiration of.
JeaH agreement {iDcludini any extenaioDii
thereof} between an owner deaaibed in
parqraph (1) and a foreign air csnier.

The FAA nolea thaI the term "owner"
.. used in the nonaddition rule is not
equivalent to the term citizen of the
United States as that term is defined in
section 101 of the Federal Aviation Act.
Under propoaed § 91.805[a)[5). ownen
of Stage 2 airplanes could bring them
into the Unitod States, and those

airplanes would not be considered
"imported" under the nonaddition nue.
For purposes of this section. an owner
would be any entity described in
§ 91.605(a)(5)[i) that has indicia of
ownership sufficient to register the
airplane in the United States pursuant to
part 47 of the Federal Aviation
Regulations. Examples of such owners
would ir.clude trustees and conditional
vendees under purchase option leases
intended for security only. For a recent
interpretation of ownership with regard
to leased aircraft. s'" the FAA Notice of
Legal Opinion published at 55 FR 40502.
October 3, 1990.

As quoted ebove. the legislation also
allows the operation of an aiIlJlane that
.was imported in to the United States 00

or after November 5. 1990, and-
•• ••as purchased. by the penon who

imports that aircraIt into the United-States
under a written contract executed before
(November 6. 1990).

This language is adopted in proposed
§ 91.805(a)[6) to allow the operation of
such airplanes. The FAA interprets this
section of the law as protecting the
ownership interests of individual U.S.
citizens and certain entities.

Without proposed § 91.805(a)(6). an
entity so situated might be able to bring
its airplane into the United States. but
not operate i~ nor would it be ohle to
lease or sell the airplane to a U.s.
operator with an estahlished base level
of Stage 2 airplanes. Accordingly.
proposed § 91.605(a)(6) allows for the
operation of these airplanes. and the
foreseeable market of these airplanes is
facilitated by the additions to the
number of airplane. available to an
operator under proposed § 91.Ba7(b).

The FAA does not interpret the term
"importer" in propo.ed § 91.805(a)(6) to
mean anyone otherlhan a person
described in the iegislation as
incorporated in proposed I 91.805
(a)(5)(i) (recognizing that the term
"owner" may not apply). To expand the
definition of ''person who imports"
beyond these designetions might
unreasonably expand the number of
Stage 2 airplanea that Congress
specifically soaghlto limit by including

,the nonaddition rule in the legislation.
The FAA .pecifically seeks comment
from any penon that potentially would
be covere,i" under proposed
§ 91.805(a)(6). but that ill lUlt described
in proposed 191.805(a)(5)(i~so that all
relevant circumstances may be
considered before a final rule is issued.
The FAA dee. not intend that the lenns
"contractU or '"writt.eD contract
executed" be given other than the
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standard legal interpretation ss
accepted In the field of contract law.

The legislation also states that the
nonaddition rule:

•• ••hall not apply to aircraft which are
used solely to provide air transportation
outside the 48 contiguou. States. Any civil
subsonic turbojet aircraft with a maximum
weight of more than 75.000 pounds which is
imported into a noncontiguoos State or
territory or possession of the United States
on or after the date of enactment of this Act
may not be used to provide air transportation
in the 48 contiguoua States unleu lIuch
aircraft complies with the Stage 3 noise
levels.

Under the legislation, il is permissible
for U.S. operators to import a Slage z'
airplane into places outside the
contiguous States after November 5.
1990. In order to distinguish these
airplanes-which cannol be included in
an operator'a base level-from those
that may be operaled in the contiguous
States. proposed § 91.805(d) would
require that an operator acfJ,uiring such
an airplane amend its operations
specifications to preclude the
inadvertent operation of that airplane in
the contiguous States. While this
provision may seem redundant in the
context of the general operating
prohibition of the entry and nonaddition
rule. the FAA believes that amending
the airplane's operations specifications
is necessary to prevent the substitution
of a prohibited Stage 2 airplane. The
legislation is clear thsl substitution of
such an airplane for one already in an
operator's base level is not to be
allowed.

The only Stage 2 airplanes that may
be substituted for those in an operator's
base level are those owned by an entity
described in proposed § 91.805 (a)(5) or
(a)(6) of this section: that is, the sirplane
must already be included in the pool of
Slage Z airplanes authorized by the
nonaddition rule in the legislation.

Section 91.807 Phased Compliance
Under Pari 121. 125. 129. and 135:
Subsonic Airplanes

In addition to setting a final
compliance date for the cessation of
operation of Slage 2 airplanes in the
contiguous States. ths legislation direct.
the FAA to:

•• • establlab a schedule for phased-in
compliance with the prohibition (the fmal
compliance date of December 31. 1999). Tbe
period of .uch phase-m .hall begin on
(November S. 1990) and end before December
31.1999. Such regu!ationJ .hall establish
interim compliance date.. Such .chedule for
phased-m compliance .hall be based upon a
detailed economic analysi. of the impact of
the- phaaeout date for Stage 2 aircraft on
competition in the airline induatry. including
the ability of air carriera to a~eve capacity

growth con.i.tent with projected rates of
growth for the airline indu.try, the impact of
competition within the airline and air cargo
industries. the impact on nonhub and small
community air .enrice. and the impact on
new entry into the airline ind~try, and on an
analysi. of the impact of aircraft noise on
persoDs residing near airports.

The FAA recognizes that although the
general prohibition in the legislation
speaks in terms of airplane operations. a
phaseoul of actual individual U.S. Slage
2 operations for U.S. air carriers is
considered impractical for the FAA to
equitably propose. implemen~ and
enforce. A phaseoul of actual U.s.
operations for U.S. operators also mighl
represent a substantial cost both to the
FAA and the affected operators.
Instead. the FAA proposes to phase out
Stage 2 airplane. operated by U.S.
operators. However. since the FAA is
unable 10 control the nUltlber of Stage 2
airplanes owned by foreign operators
but i. able to control the number of
operations conducted by them in the
contiguous States, lhe FAA proposes a
pbasequl of foreign operations under the
same compliance schedule proposed for
the elimination of U.S. Stage 2 airplanes.

The FAA considered a number of
concepts for effecting an orderly and
efficient phaseout of Stage 2 airplanes.
The two concepts found to be most
feasible are discussed below, and the
FAA seek3 comment on the specific
ad'vantages, disadvantages, and burdens
that each would impose on affecled
operators and other interested persons;

The first option proposes a phased
compliance schedule under which each
operator would be required to meet the
specified reduction of its Stage 2 fleet by
each interim compliance date. This
approach is rellected in the language of
proposed § 91.807, and in other proposed
sections which govern the phaseout.

The second option is charscterized by
the issuance of transferable Stage Z
operating rigbts :hat expire in
increments over the me of the phaseout
period. [We note that adoption of this
option in the final rule would require
corresponding modification to several
other sections of the proposed rule.)

Option 1
Under the proposed"regulations, each

U.S. operalor of Stage 2 aircraft would
determine its "base level" of airplanes
according to a fonnula thaI includes
those airplanes on its operations
specifications on one day during
calendar year 1990 and those added
pursuant 10 either of two statutory
provisions. Proposed § 91.807 would
require each operator to reduce the
number of Stage 2 airplanes in its base
level under s specified schedule. In

developing the proposed interim
compliance schedule, the FAA
considered the following: possible
manufacturing snd delivery scbedules
for Stage 3 airplanes, replacement
engines. and hushkits: competition
within the air carner industry; the effect
on small airports; the effect on new
entrants into the market; projected and
potential growth of the carriers: and an
analysis of the impact of noise on
persons residing near airports. Of
particular concern was the relationship
between the degree of noise reduction
and the relative increase in costs to
camers. Based on the economic
analysis, the FAA believes the dates
proposed in the schedule optimize the
tradeoffs between noise reduction and
economic burden to the air carrier
industry and the public. These
considerations are discussed in detail in
the preliminary Regulatory Impact
Analysis. Comments addressing the
feasibility of the proposed pbaseout
compliance scbedule should include
specific economic data for the FAA to
consider in fonnulating a final rule.

Proposed § 91.807(b) would establish
the number of Stage 2 airplanes to be
included in the "base level" of each
operator. For a U.S. operator. the base
level would be the number of Stage Z
airplanes listed on its operations
specifications for operation in the
contiguous States on anyone day during
calendar year 1990; the base level would
also include Stage Z airplanes acquired
under two other limited provisions. A
foreign operator's base level would be
determined by the lotal number of Stsge
2 operations it conducted into the
contiguous States during calendar year
1990. Proposed § 91.807[b) does not
address the effecl on the base level of
an acquiring operator in the event of a
merger or other acquisition of an
operator'. Stage Zairplanes. The FAA
acknowledges that merger·like
transactions may occur during the
pbaseou~ in which part or all of the
base level of an operator may be
combined with the base level of another
operator. The FAA specifically solicits
comment on how such transactions
should be accommodated in the fInal
rule. particularly with regard to the
adjustment of the base levels of the
operators involved

Proposed § 91.807(c) would provide a
Stage 2 airplane fleet allocation for new
entrants into the market that are
certificated for operation under FAR
part 121 or part 135. The proposal
specifies the minimum percentage of a
new entrant's airplanes that must be
operated as Stage 3 in the contiguous
States when service is initiated. based
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on the timing of that operator's entry
into the market. Paragraph (c}[e) of this
proposed section would specify that
Stage 3 airplanes with a maximum
certificated takeoff weight ofless than
75,000 pounds may not be used to meet
compliance schedule percentage for new
entrants.

Proposed § 91.807(d) would set out the
compliance schedule for the reduction of
U.S. Stage 2 airplanes. Each operator
would be requlred to reduce the number
of Stage 2 airplanes It operates to a level
25 percent below Its base level on and
after December 31, 1994, to 50 percent
below it; base level on and after
December 31, 1996, and to 7S percent
below its base level on and after
Decemher 51, 1998.

Proposed § 91.807(d}[2) would allow
U.S, operators to acquire and operate
additional Stage 2 airplanes from other
U,S, operators, These airplanes would
notinerease the acquiring operator's
base leveL and would not affect the
number of airplanes the operator would
be permitted to operate after the next
compliance date.

Each foreign air carrier would
calculate its requlred percen\a8e
reduction in Stage 2 operations for each
compliance date under the schedlO1e
provided in proposed § 91.807(d)(4). The
reduced number anived at hy this
calculation would then represent the
maximum number of Stage 2 operations
that the forejg:J. air carrier would ba
permitted to operate in any calendar
year until the next compliance date..

Proposed § 91.807(d)(S) would allow a
foreign air carrier that had no more than
two Stage 2 airplanes listed on its U.s.
operations specifications at any lime
during the period January 1. 1990,
through December 31. 1990, to operate

, that number of Stage 2 airplanes 10 or
from airports in the contiguous States
without regard to the compliance
schedule in paragraph (d)[3) of this
section. Thia exception is intended to
limit the hardship on some smaD -foreign
air carriers. Calculating a base level
from the total number of 1990 operations
might he nnfair to small carriers with
operations whose frequency varied
widely through the year.

The FAA recognizea that certain U.S.
operators operate Slage 2 airplanes
exclusively outside the contiguous
States, and anticipates that these
operators will desire to continue
operation of these airplanes. The FAA
seeks comment from such operators as
to the best means by which these
airplanes may be Identified as ineligible
for operation in the contiguons Stales
(e.g. the operations SpedficatiODll
proposed in t 91.805{d]), and the timing
of this prohibition. The FAA aIoo seeks

comment on whether the decision to .
continue operation should be considered
an exclusion from the bas. level, or, if
the airplanes should be included in the
operator'o base level and phased out by
removing them from operation in the
contiguous !;itates. The FAA specifically
seeks data from snch operators as to the
number of Stage 2 airplanes covered
under these circumBtances and the
economic costs and benefits associated
with any suggested means of
compliance.

OptionZ

The FAA is considering an alternative
proposal in which the rights to operate
Stage 2 airplanes that are renected in an
operator's base level would be freely
transferable among operators and other
parties. That is, any operator that at any
lime reduced its Stage 2 neet below that
required by the phaseout schedule could
transfer the "unused" base level to
another operator. Upon notification to
the FAA by both the transferring and
receiving operator. the .receiving
operator would be permitted to have a
Stage %neet equal to its required leveL
plus the number of operating rights
transferred from the operator that
reduced Its neet below the required
level.

The FAA believes that such
transferability of operating rights could
significantly reduce the overall cost of
achieving the phaseout, and make the
phaseout generally less burdensome to
operators by giving them additional
nexibllity In achieving compliance. For
example, tInder Option 1, an operator
that has airplanes on order that would
permit compliance. but that will recetve
the new ain:raft too lals to meet an
upcoming phaseout deadline might be
forced to choose between canceling
flights and leasing airplanes lmtil the
new airplanes arrive. U operating righta
wera transferable, such an operator
might be able to find another operater
that cauJd radoce its Stage 2 neet below
the required level at lower cost. In that
case it Is possible that the first operator
could pay the second for the mused
Stage 2 operating rights that the second
operator has following its additional
reductions.

Option 2 would also mitigate any
distortion of operators' economic
planning and decisionmaking created by
the phaseout requirement. For example,
operators typically buy and sell
airplanes among t1iemselves: the
decision to sell aln:raft Is based on a
conclusion that the airplanes' values on
the market exceeds its valua to the
current owner. A phaseout implemented
under Option 1 may ....Il reduce the
sales value of Stage %airplaneo relative

to their value to their current owners.
This is because the current owner could
operate the airplane, subject to the
phaseout. but another operator could
operate the airplane to a point in the
contiguous 48 States only in lieu of
another airplane. Thus Option 1 has an
undesirable distorting effect on the
airplane market that would be
eliminated by the transferability
allowed under Option 2.

Because transfers of operating rights
would be purely voluntary for operators,
they would only oceur·if they made both
operators better off. Thus allowing
transferability of operating rights
creates a "win-win" situation that has
lbe potential to reduce the costs of
phaseout compliance to operators. It is
FAA policy for ita regulations to be cost·
effective, meaning that they achieve
their Intended objectives at the lowest
possible cost. To the extent that the
desirable features of transferability are
not offset by other compelling public
policy concerns, transferability would
be the preferred option.

The FAA believes that allowing such
transferability would not significantly
Increase the complexity or eoforcement
costs of the proposed regulation. indeed.
Option 2 might simplify the
administration of the phase out in
certain circumstances. As noted above.
we recognize the need under either
option to accommodate mergers.
acquisitiOtlS". and other corporate
restructuring. To do this, operating rights
would probably have to be etleast
partially transferable among operators
in a restructuring situation (in .
connection with the transfer of a
substantial portion of an operator's
neet). Since operating rights would
generally not be transferable under
Option 1, however, implementstion of
Option 1 might necessitate difficult
regulatory distinctions regarding the
circumstances under which transfers of
operating rights would and would not be
allowed. By permitting transfers in
general, Option 2 would eliminate this
problem entirely.

The FAA believes tha t such an
approach might benefit airlines that
have more limited financial resources
and thus are potentially most adversely
affected by the pbaseout requirement.
While transferability of the right to
operate Stage 2 airplanes would give
grester nexibllity to individual
operatora. the FAA would not permit the
transfers to delay tha overall
compliance scbedule for pha880ut of
Stage 2 airplanes.

This option would Involve 11l8ning
operating rights to each operator for
each Stage 2 airplana subject to the
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phaseout. Following Issuance of these
rights. no U.s. operator would he .
permitted to operate e Stage Z airplane
to or from any point within the
contiguous States unless It possessed a
Stage Zoperating right for that airplane.
in addition to any other required
authority.

A portion of each operator's Stage Z
operating rights would expire at each
interim compliance date.· The expiretion
schedule would he the same proposed
under Option 1. That Is, all Stage Z
airplanes would ha operable until
Decemher 31. 1994. at which point Z5
percent of each operator's operating
rights would expire. An additional Z5
percent would expire on December 31.
1996, and another Z5 percent on
.December 31. 199& The final Z5 percent
of the Stage Z operating rights would
expire on December 31; 1999. As with
Option 1. this schedule may be altered
after review of the comments.
Irrespective of the schedule adopted the
periodic expiration of portions of the
Stage Z operating authority would
ensure corresponding reductions in the
national Stage 2 fleet by each expiration
date, since each operator would need
valid Stage Z operating rights for each
Stage 2 airplane operated within the 48
contiguous States..

Until the expiration date, an operator
could use each Stage Z operating right to
operate one Stage Z airplane. In the.
event an operator ceased operating a
Stage Zairplane prior to the expiration
of its Stage Z operating right. It could
transfer the remaining life of that
operating right to operate another Stage
2 airplane. This would enable each
operator to determine which of its Stege
2 airplanes' to rellre or modify first.
based on 'the airplane's age. condition,
and other considerations.

Under this approach. an operator also
would have the right to transfer unused
Stage Z operating rights to other u.s.
operators. and possibly to third parties.
This could create an incentive for 80me
operatoI'9 to move away from the use of
Stage 2 airplanes more quickly than
would be required by regulation. This
approach also recognizes that some
operators might have difficulty meeting
the interim compliance dates for the
industry's overall phaseout of Stage Z
airplanes because of financial,
scheduling, or equipment availability
problems. If one of these circumstances
occurs. an operator could acquire Stage
2 operating rights from another operator.
This may provide an operator with
additional flexibility in arranging the
conver'3ion of its fleet to Stage 3.
However. it would not affect compliance
with the overall phaseout of Stage Z

airplanes. heceuse Stage Z certificates
would hecome available only to the
extent that some operators eliminate
Stage 2 airplanes more quickly than
required.

The FAA Is particularly Interested In
receiving public comment on the likely
effectiveness of permitting
transferability In promoting efficiency
and flexibility for operators. The FAA Is
requesting comments on whether. and to
what extent. transferability during the
phaseout of Siage 2 airplanes, Is
preferable to a phaslHlulln which Siege
2 operating rights are not available from
other operalors and In which operataI'll

. would bave 10 make specillc Stage 2
fleet reductions al each compliance
date.

Option 2 would give operators an
unrestricted right to acquire or transfer
Stage 2 operating rights but It does not
specify the means by which those rights
woll1d be represented and recorded.
One vehicle for representing Stage 2
operating rights could be certificates.
Le., printed documents. contelnlng an
expiration date and the airplanes serial
and tail numbers. Under this system. a
transfer of the operating right for a Stage
2 airplane would be accomplished
through the transfer of the certificate.
representing those rights. One variant
on this approech would be to dispense
with certificates. In the absence of
certificates, the FAA would maintain e
record of the ownership of Stage Z
operating rights, Including their dates of
expiration. Any operator transferring or
acquiring operating rights would then be
required to notify the FAA Immediately
of the transection.

Comments are requested on the use of
these or any other mechanisms under
which the right to operate Stage Z
airplanes could he traosferred. If it
appears from the comments that Option
Z. or an epproach similar to ,~ would
facilitate airline compliance. particularly
among airlines with limited current
financial resources. or reduce the costs
Incurred by such operators. then It Is
likely that the final rule will incorporate
such an approach. If. on the other band.
it appears that an approach involving
transferability of operating rights would
not provide cost reduction rellef or
flexibility to comply with the phaseout
requiremen~ it is likely the final rule
would not contain such a system.

The FAA note. that adoption of
Option Z. especially If it does not
involve the use of certificates. would
require alteration In the proposed
reporting requirements. For example. it
wonld be necessary for the FAA to
establish a method under which it would
maintain records of operating rights

and/or certificates and any transfers,
with additional costs 10 both operators
and the FAA. Commenters are invited to
make recommendations on this matter.
Tho final rule will also address any ,
changes In' the necessary record·keeplng
requirements.

These are some issues regarding the
operation of a system of transferable
rights oil which the FAA requests the
comments of interested parties:

• Should parties other than operators
he permitted to acquire unused rights?
There might be benefits to permitting
nonoperating ownerS. as well 8S other
parties. to serve as "brokers" who buy
and sell operating rights without using
themselves. We request comment on
this possibility.

• The FAA believes that it will he
necessary to impose a minimum. time
period during which a transferred right
'cannot ba retransferred to a third party.
in order to ensure that traosferability
does not lead to effectively
simultaneous operation of multiple
Stage 2 airplanes under a single .
operating right. We request comment on
the necessity for an appropriate length
of snch a minimum period.

Commenters are also,invited to
address whether a transferable rights
system might also be applied to the
phaseout of operations within the
contiguous States by foreign carners.
The FAA notes that Option 2
contemplates thilt operating rights
would apply to specillc Stage 2
airplanes. Any changes would be
recorded as a transfer of rights to
another Stage 2 airplane. This is
intended to simply enforcement and
record·keeplng for operators and the
FAA. However. the phaseout proposal
for foreign air carriers would involve
eliminating Stage 2 operations rather
than eliminating airplanes. Accordingly.
any transferrable rights program
applicable to foreign air carriers would
have to be tailored to take this
important difference into account. The
FAA's preliminary assessment is that
this distinction means that B

transferable rights program for foreign
air carriers poses enforcement and
record·keeping requirements
substantially more complex than would
be created by a comparable program for
U.S. operators. Comments favoring
extending a mechanism in>:olving the
transfer of operating rights to foreign air
carrier operations are therefore
requested to make specific
recommendations on how these issues
would be handled. and the resources
that would be needed.



11634 Federal Register I Vol. 56. No. 40 I Thursday. February 28. 1991 I Proposed Rules

Section 91.809 Woiver
The legislstion provides that:
If, by July 1, 1999. at lesst 6S percent of the

aircraft used by an air camer to provide air
transportation comply with the Stage 3 noise
level•. such carrier may apply for a waiver of
the prohibition 8et forth in subsection (8) for
the remaining 15 or less percent of the
aircraft used by thffcarrier to provide air
transportation. Such application must be filed
with the Secretary no later than January 1.
1999. and must include 8 plan with fum
order. for making all aircraft used by the air
carrier to provide air transportation to
comply with .uch no:. : levels not later than
December 31. 2003.

The legislation goes on to state that
The Secretary may grant 8 waiver under

this subsection if the Secretary Hnds that
g:rantlng such waiver is in the public interest.
In making such a ftnding. the Secretary shall
consider tbe effect of granting such waiver on
competition in air carrier industry and on
smaU community air service.

The FAA does not currently foresee
granting 8 large number of waivers
under this provision. While not now
proposing specific criteria for the
issuance of waivers. the FAA might
consider granting a waiver if failure to'
do so would result in. for example. a
severe disruption of competition through
the serving of a market by s single air
carrier or foreign air carrier. a
community losing essential air service.
or a carrier suffering financial havoc.

There is some concern that a 75%
reduction from its base level may force
certain operators to have more than 85%
of its lIeet at Stage 3. Accordingly. the
proposed rule includes a provision,
§ 91.805(d)[3). thst exempts carriers that
achieve and maintain a fleet composed
of at least 85 percent Stage 3 airplanes
from the interim compliance schedule.
This provision ensures that no carrier
will have to exceed the 85 percent level
to apply for a waiver. The FAA seeks
comment on whether such relief is seen
as necessary and appropriate under the
circumstances of individual operators.

The legislation also included a
limitation to such a waiver:

A waiver granted under this subsection
may not permit the operation !)f Stage 2
aircraft in the United State. after December
31.2003.

These provisions of the legislstion
have been incorporated in 1 91.809 of
the proposed rule.

Section 91.811 Annual Progress Report
The legislation requires that
Beginning with calendar year 1992.. each air

cattier shall submit to the Secretary an
annual report on the progre81 such carrier is
making toward complying with the
requirements of this section (including the
regulations issued to carry out thJs section).
and the Secretary ,hall transmit.to·Congress

an annual report on the progress being made
toward 8ucb compliance.

Proposed 191.811(c) lists the
information that would be required to be
submitted by U.S. air carriers to show
the airplanes included in the carrier's'
base level any additions made to the
base level. any Stage 2 airplanes
acquired from another U.S. operator. the
carrier's progress toward compliance
with the interim schedule and final
phaseout date. and the carrier's current
plan to meet the interim schedule and
compliane.e date. Similar information
(except ,,~th respect to plans) would be
required from a foreign air carrier Wider
proposed § 91.811(d) relevant to its
Stage 2 operations to or from the
contiguous States.

Comments Received During
Development nf the NPRM

The FAA received.approximately 17
unsolicited comments before the
publication of the NPRM regarding the
agency's actions under the legislation.
These comments were submitted by
airport operators. aircraft lessors. citizen
groups concerned about noise, air freight
operators. and other industry groups.

These unsolicited comments have
been placed in Docket No. 26433 to
make them available to the public. The
content of these comments range from
interpretations of the legislation to
suggested phaseout·dates and
implementation schemes.

Among the unsolicited
communications described above are
requests from aircraft lessors that the
FAA act to protect their interests during
the phaseout. In particular. they are
concerned that focusing the phaseout
role on the operators of aircraft rather
than on owners could lead to results
they consider inequitable. For the.
reasons stated helow. the FAA believes
that operators of Stage 2 airplanes
should be responsible for the phaseout
of Slage 2 airplanes. The FAA is
sensitive to the assertions of airplane
lessors regarding the economic
importance of any such determination.
and the FAA agrees that this is a
significant issue. However. for that·
reason. among others. the FAA believes
that the issue should not be resolved
solely on the irregular record now
before us. The FAA Invites all interested
persons to submit comments on the
appropriate roles and responsibilities for
operators and lessors of lessed .
airplanes.

The NPRM proposes to make Stage 2
operators responsible for phasing out
their Stage 2 airplanes. This proposal is
based on several considerations.

Firs~ the FAA notes that section
9308(a) of the legislation. in requiring the

elimination of 5tage.2 airplanes.
specifically refers to the operation of
airplanes rather ownership: "After
December 31. 1999. no person msy
operate to or from an airport in the
United States any civil subsonic turbojet
aircraft with a maximum weight of more
than 75.000 pounds unless such aircraft
complies with the Stage 3 noise levels as
determined by the Secretary."

Moreover, the FAA is concerned that
compliance monitoring would be
considerably more difficult if owners
rather than operators were responsible
for the phaseout. Airplcme ownership is
often the subject of highly complex
fmancial arrangements. frequently
involving Lidividuals or corporations
with which the FAA has little or no
regular contract a.nd over which the
FAA has limited direct authority.
Keeping track of the various owners and
interests and ensuring that they are
complying with the phaseout program
may be substantially more difficult than
monitoring compliance by airplane
operators: these operators are. of course,
at airports. and thus readily accessible
to FAA inspectors.

The problem is further compounded
by the fact that many sirplane owners
are investors whose proportional
ownership interest is less than one
whole airplane. The concept of a phased
reduction in the percentage of an
owner's Stage 2 airplanes has littie
meaning for owners with fewer than two
airplanes. The FAA does not have data
currently available about the number of
airplanes that might be exempt from
interim phaseout dates because their
owners have fractional ownership
interests. If that number is substantial,
however, it could reduce the noise
benefits that would otherwise be
generated by the interim phaseout dates.

If the final rule in this proceeding
presents too many compliance
problems. local airport operators might
not accept it 8S a credible national
response 10 the problem of Stage 2
noise. In that event. there would
undoubtedly be increased pressure in.
many communities for local Stage 2
restrictions. Local airport operators,
however. can exert control -only over
airplane operators.

None of these problems is necessarily
insurmountable. Taken together.
however. they are sufficient to persuade
the FAA that it should propose to base
the Stage 2 phaseout on operations
rather than ownership. However. the
FAA remains open to consideration of
other methods of phaseout that would
be consistent with statutory obligations.
and the final rule may adopt an owne....
based approach if it appears superior.
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Owners of aircraft ..,..; invited to
comment both on the need for an
desirability of an owner-based
approach, and on any adjustments or
accommodations that sbould be made to
protect the interests of owners, in the
event that the FAA adopts an operator
based rule.

Economic Summary

This section summarized the
regulatorY impact analysis prepared by
the FAA on the proposed amendments
to 14 CFR part 91, Subpart l-Cperating
Noise Limits. This summarY and the full
regulatorY impact analysis quantify. to
the extent practicable, estimated costs
to the private sector. consumers, and
federal, State and local governments. as
well as anticipated benefits.

Executive Order 12291, dated
FebruBfY 17. 1981. 'directs Federal
agencies to promulgate new regulations
or modify existing regulations only if
potential benefits to society for eacb
regulatorY cbange outweigh potential
costs. This determination is normally
made on the basis of a regulatorY
evaluation or regulatory impact
analysis. However. by enacting the
Airport Noise and Capacity Act of 1990
whicb mandates that the FAA
promulgate regulations. Congress has in
effect already determined tha t the
phaseout of Stage 2 airplanes by the end
of 1999 is in the public interest; that is.
the collective public benefits of the
phaseout outweigh its costs to the
public. Nevertheless. the FAA has
prepared a regulatory impact analysis of
the proposed rule, The purpose of the
analysis is to estimate potential costs
and benefits (either qualitatively or
quantitatively) to promote s better
understanding of the impact of the ,
proposed rule.

Executive Order 12291 requires the
preparation of a Regulatory Impact
Analysis of all "major" rules except
those responding to emergency
situations or other narrowly defined
exigencies. A "major" rule is ons that:
Has an annual effect on the economy of
$100 mil1ion or more: creates a major
increase in cosis or prices for
consumers, individuals. industries.
Federal. State. or local government
agencies. or geographic regions: or haa a
significant adverse effect on
competition. employment, investment,
productivity, innovation. or on the
ability of United States-based
enterprises to compets with foreign.
based enterprises in domestic or foreign
markets. The Executive Order requires
that alternative actions be·considered
and evaluated for major rules.

In addition to a summBfY of the
regulatorY analysis. this section also

contains various alternatives for
accomplishing the pbaseout, a
regulatory £lexibility determinstion
required by the 1980 Regulatory
Flexibility Act (Pub. I. 96-354). and an
International trade impact assessment.
Detailed economic information·
supporting this NPRM is contained in
the Regulatory Impact Analysis.
available in the docket.

. E.vamjnetiOD of Alternative Approaches

The discussion below reviews
alternative strategies and timetables
(within the limits allowed by Congress)
that were considered in this proceeding.
The FAA considered four alternatives
for conducting the phaseout of Stage 2
airplane operations to or from airports
in the contiguous United States by
December 31, 1999. One alternative
would accomplish the Stage 2 airplane
phaseout using an industry £leet
measure. The second .would accomplish
the phaseout based on a required
percentage reduction of each operator's
~tage 2 £leet for different compliance
dates during the 19908. The third would
allow the Stage 2 £leet phaseout
objectives to be accomplisbed through
the sddition of Stage 3 airplanes rather
than solely through the reduction of
Stage 2' airplanes. The fourth alternative
would allow Stage 2 operating right to
be transferred among operators.

A detailed discussion of the four
alternatives is presented below.

Alternative One
This alternative would set interim.

Stage 2 pbaseout goals for the whole
industry rather than for individual
operators. Operstors could work
together to achieve each interim
compliance date. Because no indh,iidual
operator would be responsible for a
specific portion of the progress of the
phaseout, this alternative would be
difficult to enforce. No operator wo:lid
have any incentive to proceed more
rapidly than others to phase out Stage 2
airplanes, because additional costs
would result from a faster phQ~eout

schedule. Competition within the
industry makes it unlikely that operators
would effectively cooperate to produce
a largely self-regulated phaseout.

Alternative Two
This alternative. whicb is

incorporated in the proposed rule text,
would require each operator to reduce a
specific percentage of its Stage 2
airplanes at different compliance dates
during the 1990s. This alternative is
more readily enforceable than
Alternative One. because each operator
would be responsible for meeting a
specific goal. By requiring eacb operator

to reduce Its £leet by the same
percentage as other operators at each
compliance date, Alternative Two
would require all operators to bear some
of the burden.

Alternative Three

This alternative would allow '
operators to meet interim goals through
increases in Stage 3 airplanes (thereby
reducing the percentage of the
operations of Stage 2 airplanes) as well
as reductions in Stage 2 airplanes. The
phaseout goals would sel Stage 2 £leet
reductions as a percentage of the
operator's total £leet. This alternative
would favor an operator that is
expanding by sdding Stage J airplanes
to its £leet. This alternative could also
means higher noise levels during the
phaseout period because the absolute
number of Stage 2 airplanes could be
higher than under Alternatives One or
Two.

Alternative Four

This alternative. which is (uJ]y
explained elsewbere in this preamble.
would propose an approacb involving
transferability of operating rights for
Stage 2 airplanes. Under this alternative.
operators would be allocated operating
rights to use Stage 2 sirplanes for a
specified period and such rights could
be transferred or sold to others.
Compared to other alternatives. this
approacb could mske it more flexible for
individual operators to phase out their
Stage 2 airplanes. in particular. the FAA
believes that such an approacb might
benefit airlines that bave more limited
financial resources and thus would be
potentially more adversely affected by
the proposed phaseout requirement.
This approach alao might increase
operator ilexibility during the phaseout
by allowing operators that are unable to
keep up with the phaseout schedule to,
buy operating rights from airlines that
are abie to exceed the schedule.

The FAA is considering Alternatives
Two and Four for the final rule. These
are viewed as more enforceable than
Alternative One. because each ooeratcr
has the responsibility of meeting-a
specific goal. Alternatives Two and Four
are preferred to Alternative Three.
because they give no advantage to
operators expanding their fleets. and
they also achieve more rapid noise
reductions. This NFR..\-I incorporates
Alternative Two, because the novelty of
Alternative Four raises many questions
on which we would like to receive
comment before drafting the regulatory
language.. As noted above. however. to
the extent that the desirable features of
transferability are not offset by other
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The impact on individual operators
wouJd vary depending on the gi7.e of an
individual operator's Stage 2 fleet.
According!y. the fAA has examined the
size or the Stage 2 fleet by operator in
order to analy,,;ze these costs. The
operatonJ affected the most by the
phaseout and ban would be those that:
(1) Have a large number of Stage 2
airplanes: (2l have a relatively yaung
Stage 2 fleet or (3) have diflkulty in
obtaining the necessary financing for
replacement airplanes. engines. or
hUShltit8. The effect on cargo operators
would be minimal when the assumption
of a ZS-year useful tife for all airplanes
is applied. Only one cargo operator
would be significantly affected because
it awns a relatively yaung Stase 2 fleet.
The FAA believes that the cargo
operators would generally purchase
hushkits rather than purchase new Stage
3 airplanes.

In addition to the cast of the phaseout
schedule. proposed § 1Il.811 would
require that beginning in calendar year
1992. each U.S. operator and foreign air
carrier affected by this proposed rule
must submit to the Administrator an
annual report on the progress such
camer has made toward compiying with
the proposed requirements. The FAA
estimated that the net present value for
all air carrier costs of annual progress
reports wI1l be 521.400. The FAA also
estimated that the net present value oi
FAA costs to review annual progress
reports and monitor the program will be
$441.700.

Benefits

The principal benefit of the proposed
regulations is the reduction in the
number of people living in the 65 dB
DNL contoun around the nation's
airport•. In 1990. an estimsted 2.7

Industry-wide
cost

Most costly.

Third rT'I05t
costly.

$1.330 mifiion
lS<lCond
~as1 costly.

$1,186 million
(least
costly).

Compliance schedule two:

50 percent by December 31, 1993,
75 perC'lnl by December 31,
1996, and 100 percent by De
cember 31. 1999.

Compfiance schedule three:

50 percent by C&cember 31, 1994,
7S percem by December 31.
1997, and 100 percent by De
oembar 31. 1999.

Comphance schedlM four:

'\ 50 percent by Deeembef 31, 19e6,
75 pe<eenl by~ 31.
1998, end 100 percen1 by De
ccmoer 31, 1939.

Compliar.ce tc'leOule ti..e:
25 p!)rcent bj~ 31, 1994,

SO percent uy Oecer.1Der 31 ,
1996. 7S percN'It b--,.~
31. 1998, and 100 percent by
Oecetr.ber 31, 1P9Y.

Total elinW\ation of Stage 2 Ieel
OM-timo _ b>'~
31, 1999. .

Compbanoe schedule one:

20 pwcenc anntJai phueou\ each
,--. beginring C .1b6l 31 ,
1995 Ir'Id continuing lIItiI 0.
C*nber 31,1989.

States. Many of the costs associated
with this proposed rule are direcUy
attributable to the statute because
Congress determined that the
elimination of Stage 2 airplane noise by
the end of 1999 is in the public interest
Those casts that are directly attributable
to the legislation wI1l be so identified.
The legislation also requires the FAA to
establish interim compliance dates for
the phaseout The additional costs of
phasing out Stage 2 airplenes would be
the result of FAA policy decisions and
will be identified as costs of the
proposed rule.

The p.haseout of Stage 2 airplanes will
im;lOse cer.:ain costs on many operators.
Amor-.g the direct costs are the p~hase
of Stage 3 airplanes. the replacement of
c~.nes on Stage 2 airplanes. or the
purchase and installation of hushkits on
Stage 2 airplanes. Another cast to the
s\'iation industry is the loss in market
value of Stage 2 airplanes as a result of
early retirement forced by the phaseout.
In addition to the casts of the phaseout
schedule itself, administrBtive costs are
anticipated for the FAA and indu.try.
The cast of the legislation (the
prohibition oi all Stage 2 airplane
operations within the 48 contiguous
States after December 31. 1999) is
estimated to be $4.4 billion. The industry
is expected to pass a considerable
portion of these costs on to travelers
and shippeB.

To the extent that using hushkits and
replacement engines is It!ss costly (when
all costs of operation are concluded)
than replacing existing Stage 2 airplanes
with Stage 3 airplanes. the FAA believes
that the total compliance costs
aasociated with the legislation will be
less than that stated above. The FAA
requests information an the likelihood of
using hushkits and replacement engines
to comply with the legislation an~
proposed rule.

The FAA has calculated from public
i..-uormation the cost to the U.S. air
carrier indus'try for the above five
compliance schedules. All five
schedules are baaed on a nationwide
Stage 2 phaseout by December 31. 1999.
For this analysis. a useful tife of ZS yelU1l
was assumed for all Stage 2 airplanes.

compelling public policy concems.
transferability would· be the preferred
option. The FAA would not, however,
permit tlle transferability of operating
rights to adversely effect the overall
national reduction iit Stage 2 airplanes.

To implement Alternative Two. the
FAA evaluated five d.i!Iercnt complience
schedules. Although the analysis of
compliance schedules performed bere is
directed specifically at ..4Jtemative Two.
the scheduled rate of elimina tion of
Stage 2 airplanes would be the same if
Alternative Four we:e 8dop~ed in the
finai rule. To mea5U!'f" the cost of these
compliance schedule~, a bssE::line cost
(The lowest cost (if having all StHge 2
airplanes pbased O:Jt by Dec~mber 31.
1~9) te L'ie L'ldustry was determined
using the natural attrition of Sf.Dge 2
airplanes {assuming e. 25~ye&r :Jt'efullife
span). Airplanes that would not have
rez-ched 25 years of age at the end of the
phaseout period would have to be
r£placed or converted to Stage 3
ai;-o}anes. and the loss of eccnomic
utiiity from these younger airplanes
rep!'esents the baseline cost of early
rpplacement or conversion tc Stage 3.
This bliseline cost is also the cost of Llte
I. w requiring the ban of Stage 2 airplane
o!'erations after December 31, 1999.
Ho,,~rever, Congress has mandated
phased compliance. In selecting the
pro;xJsed schedu1e of interim dates to
phase aut Slage 2 airplanes. the FAA
c0nsidered the follo~'ing: Costs to the
industry. technological availability of
Stege 3 aLroplanes. a!ld the need to
accompl.lsh the Stage 2 phaseout by the
end of 199ft An economic analysis of
several alternative compliance
schedules was performed. CompHance
schedule one would require a total
phaseout in 20 percent increments &om
December 31. 1995 through December 31.
1999. Compliance schedule two would
require a 50 percent phaseout by the end
of 1993. 75 percent by the end of 1996.
end tile remainder bv the end of 1999.
Compliance schedul~ three would phase
aut 50 percent by the end of 1994. 75
percent by the end of 1997. and the
remainder by the end of 1999.
Compliance schedule four would phase
aut 50 percent by the end of 1996. 75
percent by the end of 1998 and the
remainder by the end of 1999.
Compliance schedule five would phase
aut ZS percent by the end of 1994. 50
percent by the end of 1996, 75 percent by
the end of I99£.. and the remainder by
the end of 1999.

Cosb
Sections 9308 and 9309 of the AIrport

Nuise and Capacity Act of 1900 require
the eliminntion of Stage 2 airplane. by
December 31. 1999 in the,contiguou. 48
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million individuals were within the ONL
65 dB contour. Simply by nonnal
attrition of Slage 2 airplanes, this
number would drop to 1.3 million by the
year 2000. The eventual ban an Stage 2
airplanes mandated by the legislation
would reduce this number by 900,000;
these noise reduction benefits would be
experienced sooner under the proposed
compliance schedule .than under the
legislation alone.

The proposed rule should reduce the
noise. impact that has caused s" .
patchwork of Stage 2 noise regulations
to be promulgated by local governments
at over 400 u.s. airports. While difficult
to quantify, numerous segments of the
industry have alleged serious economic
harm from dealing with such
restrictions. This proposed rule is
expected to result in improved
efficiencies to both air carriers and the
flying public. Public comment on this
issue is solicited.

Many studies have shown that high
levels of airplane noise may have an

'adverse effect on the health of
individual•. A number of these studies
have been reviewed in the economic
impact analysis. At this time no
quantitative risk assessment exists upon
which to calculate the.quantitative
health benefits. The FAA requests any
infonnation that quantifies the economic
health benefits associated with this
proposed rule.

As 8 general rule. noise levels are
inversely correlated with residential
property values. That is. as airplane
noise levels decrease. pl"operty values
around airports increase. To quantify
the economic impact associated with the
decrease in residential property values.
the FAA has used a case study
approach to provide a benchmark
comparison of the expected benefits of
rolemaking actions over an extended
period of time. Based on a review of
several studies on the change in
property values as they relate to
airplane noise. studies conclude that
property values increase one-half of one

percent for every decibel decrease in
day-night sound level (DNL]. Using the
conclusion of these reports. the FAA
calculated that inside the 65 dB DNL
contours that the net present value of
the quantitative benefits associated with
the legisla tion for reducing nois~ to the
population affected by a DNL of 65 dB or
higher would be $508 million. For the
first three compliance schedules. the
FAA evaluated the incremental noise·
reduction benefits to be $42.4 million
under compliance schedule one. $109.2
million under compliance schedule two.
and $81.8 million for compliance
schedule three. For compliance
schedules four and five. the increased
benefits are presented in the following
table.

The numbers represent the residential
populations affected around most of the
nation's airports that receive jet sen-ice.
.the change in day-night sound level (in
dB]. and the dollar benefits for each of
the following years:

ESTIMATED BENEmS RESULTING FROM AN INCREASE IN RESIDENTIAL PROPERTY VALUES FOR CoMPLIANCE SCHEDULES FOUR A'l::l

FIVE, 1990.'

-
Schedule Four I Schedule F,.... I

Year Cumulative number of Cumulative reduction In Net present value Cumutative number of Cumulative reduction in Net present \/alue
indMduaJ.s benefiti as U'port noise u • result c:hange in property individuals affected as airport noise as • resutt change in property

• result of FAA ::JI. ofFM~-d8- value I resutt of FM rule of FAA n»e -dB- value

1994_ ----_.._--- .__....._------_._...__.._.._...__....__. 0 -.10 $0
1995,__ .-..-..._-_._.._---,_._.. ...__._._.._---_.......- ...._._----_.........._._. 200.000 -.50 1,180,992
1998 __._ 300,000 -o.ao $2,578.711 300,000 -.80 2.576.711
1997._._. 300.000 _1,-40 -4,099,311 300,000 -1.40 4.099,311
1998_ 500.000 -2.10 9.316.611 500.000 -2.10 9.310,611
1999.__ 700.000 --4.SO" 27.687.560 700,000 - ....SO 27,e67,560

Total 43.660.193
_._. - ..-.. .- .- --- .. ....641.165

t Benefits are cakuteted for people Impacted Within the 65 dB ONl Contour.
I Schedule. ie. 50 percent phaseout by tl'le end of 1996 and. 75 percen1 phaseout by the end of 1998.
I Schedule 5 is • 25 ~cent phaseout by the end of 1994, • 50 percent phaseout by the end of 1996 and • 75 percent ph3SeOlJt by the end of 1998.
.. NOISe reduction benoI!Itits would be experienced sooner undef the proposed compliance schedules tNt under the legislation alone. After December 31, 1999.

noise w\II be reduced by an average of DNl 7.7 dB to 900.000 Individuals.

So1.rce: Derived from infonnation provided by U.S. Department Of Transportation. Federal Aviation Administration, Office of Energy and Environment, Decemt:er
1990. .

These estimates represent only a
portion of the benefits. because such
variables as the effect of airplane noise
on commercial properties and on
occupational injuries have not been
included. Again. the FAA seeks
comment from interested parties cn this
subject.

Competitive Impact Analysis

This section analyzes the impact of
interim compliance dates (based on
Alternative Two and compliance
schedules four and five] for the phaseout
of Stage Zairplanes on competition in

the airline industry. The following is a
discussion of the competitive impact of
this proposed rule.

The Financial Health of the u.s. Airline
Industry

Of tha nine major U.S. carriers. five
are profitable [three have operating
profits of more than $150 million each
and two have operating profits of more
than $Z5 million each]. The remaining
U.S. carriers reported operating losses of
more than $80 million each. Of the 12
national carriers. 9 are profitable (four
with operating profits of more thac $17

million each and five with operatin3
profits of at least $Z million each]. The
three remaining national carriers were
not profitable (with operating losses h'l
excess of $50 million). Part of this
assessment is based on financial
infonnation contained in the FAA
Report entitled, Quarterly Industry
Overview: Fiscal Year 1990. December
1990. Office of Aviation·Policy and
Plans.

Among the major U.S. operators. the
proposed rule Wider compliance
schedule four is expected to impose the
following costs between 1998 and 2000:
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PRESENT VAUJE OF COSTS 1 1990 OouARs

lln_l

U.$. air carrien '''' 1.... 2000 T_

Maj<n
American •._ - - -- ... 32 '34 176 342
ContinOntaJ • -- - - - so ... 135 223
Do<ta._ .. - .- 292 343 '93 1128
Eastern .. - ,-- 0 139 159 298
FodoraJ Exp. - -- _. 60 62 70 232
N~ - - - 0 167 199 366
Pan American .. - 0 -- 67
Trans Wend - 0 5 '06 '11
Unllod .. 2" 230 565
USAr - 141 "6 .... 1,107

&biotal - S678' 81,577 $2.183 84,_

Na_
N WIKOnlIi'\ 0 ._---- 88 63 '9 200
Aloha. 30 25 32 1fT

Am. Trani. 10M - 0 ,--------- 68 72 68 207
E~·InU.. 0 0
Hawaiian 30 '3 10 53
_Air 0 0 0 0
MidwlIy"","-, - - 0 0 69 69
Southern A.T. 0 0 0 0
TOW8f Ai 0 0 0 0
Trump ShutIle 0 0 0 0
Unitea Parcel 0 0 30 30
Wand Airways 0 0 0 0
_Airl. - '57 65 66 330

&biotal 8373 S258 S364 """
GraR:! Total - 51.051 8',835 82,547 85,435

Among the major U.S. operators, the
proposed rule under compliance

schedule five is expected to impose the
following costs between 1994 and 2000:

PReSENT VAUJE OF COSTS 1 1990 00uARs

lJn_l
- T_Air Como<

,_ ,... ,... 2000

....,..
American - '2 32 134 170'" 354
Con_ 0 39 ... 135 223...... '53 263 300 ••3 1,206
Eastern, 0 0 139 '59 298
FodoraJ Exp, ... ... 62 70 2"
Nonr- 0 5 167 199 37'
Pon_ 0 0 0 1fT 67
Trans Wor1d 0 0 5 106 111
United --' 0 .. 2" 230 565
USAr 0 ,., 416 .... 1,107

s..c.- ._------- $2'3 $622 11.5304 $2,'83 14,552-Air WISCOl"lIin -- 0 0 0 0 0-- - 36 60 83 .. 207
Aloha. 3 30 25 32 90
A1rL Tran&. M 0 0 0 0 0
America West 2 88 72 66 206
E_1nII. 0 0 0 0 '0
Hawaiian 16 16 '3 10 57
Horizon Ai 0 0 0 0 0-_. 0 0 0 .. 69
Souttwn A.T. _. .- 0 0 0 0 0
Tower Ai - 0 0 0 0 0
Tnmp ShuttJe ~._. .. .. - ._. 0 0 0 0 0U__

-._. .'---' - - 0 0 0 30 30w__.
- -_._._---------------- 0 0 0 0 0
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PRESENT VAWE OF COSTS I 1990 DoUARs-Q)ntinued

[In m1Uions]

I>!I Carrier 1m 1996 1998 2000 Total

Southwesl_ - 84 as as as 347

Sllb""'" 1143 S263 525S $364 $1,028

Grand TotaJ .... -- .__. $35S $885 $1.792 $2,547 $5.580

• Totatl may not add liJe " f'ClUI'ldIng. It II likely U'\at #)Ii c:oRI aaaodated wid'l Alaska.~ and HaweIl8n Anne. witt be Jest beeau8e n-.ny of lMir operatiOns
are outoido 1ho CXlf11igUoUo 4S StaleL

Based on this lnfonnation, it is clear
that the proposed rule would·have a
significant effect on many air carriers in
the U.s. airline industry. The worsening
financial condition of soma air carriers
will obvioualy affect the aCbievement of
projected rates of growth for the airline
industry. Many airline.. Including some
financially strong one.. may have to
divert funda from capacity expansion to
the replacement of State 2 airplanes
earlier than plllllIU!d.

Overview of Competitive Impact

A reduction in the number of airline.
offering scheduled passenger service
probably will not reduce price and
service competition within the industry.
10 February, 1990, a Department of
Transportation task force released a
comprehensive assessment of the stata
of airline competition that was initiated
at the direction of Secretary of
Transportation Samuel Skinner. This
study, entitled Secretary's Task Force on
Competition in the U.S. Domestic Airline
lodustry, U.s. Department of
Transportation, Ollice of the Secretary
of Transportation, Volumes I-XI,
February 1990. concluded that the
domestic airline industry is more
competitive than ever before. The study
also showed that the increase in
national concentration hes not resulted
in a reduction in competitive pressures
in city-pair markets. but, rather, has
actually resulted in more competition a.
lodividual carriers expanded their
systems from a regional to a.nationaI
basis. It demonstrated how
concentration at an airport actually
intensifies competition in the hundreds
of markets that can be served. Finally,
the study showed that fare premiums at
concentrated hubs tend to be limited to
short-baul, high-density markets that
affect les. than five percent of ilie
system traffic. The Department'a study.
however. confirmed that the industry
was consolidating at the national level.
that concentration had increased at
many airport.. and that passengers in
cerlein markets at concentrated hub
airports were paying fare premium..

The hub-and-spoke system of service
has lead to the geographical expansion
of most carriers and the resulting
increase in city-pair competition. 10
other words. connecting services
created by airport huhs allow more
competitors than would be possible with
linear-type systems of service. This is
particularly true for small traffic
generating points. and is the reason that
smaller points have been the prime
beneficiaries of deregulation.

The basic issue is whether the forced
early retirement of Stsge 2 airplane.
would cause 8 reduction in competition.
Of course, the answer depends on the
number of carriers effected and the
extent to which they are affected. Any
change in relative Beet sizes would
affect induatry concentllation. The
Department's study shows, however,
that this does not necessarily affect
competition. The national hub-and
spoke systems have enabled a relatively
small numher of carriers to provide
more intense competitve service in most
city-pair markets. On a city-pair basi.. it
does not take a large number of carriers
to provide very competitive service. This
strongly suggests thaI some loss of
capacity by financially weak carriers or
the lOBS of a financially weaker ·carrier
would not necessarily have any lasting
Impact an competition at the city-pair
level

Achieving Projected Rates ofGrowth for
the Airline Industry

The State 2 ban and the proposed
pbeseout rule, bowever, could have an
Impact on many air carriers' plans to
expand their fleete. Many air carriers· do
not plan to replace or convert their State
2 airplane. as soon ae would be
required under the proposed rule. Some
of these airlines may not have the
financial strength both to increase their
fleets and to replace many of their State
2 airplanes early. The State 2 ban and
the proposed phaseout rule. es a result,
might reduce the growth rate of the U.s.
airline industry.

The Impact on Compeiition Within the
Air Passenger andAir Cargo Industries

The FAA has already discussed
competition within the air passenger
industry in other sections of this
summary. Competition within the air
cargo industry, however. ia not expected
to change significantly over the next ten
years. FAA data show that the age of
many cargo carriers airplanes is grea~~r

than that of air passeiager carriers.
Consequently. many sf these eirplanes
would be replaced during the 1990's
(assuming a ZS-year life for Slate 2
airplane.) and, therefore their
replacement would not be considered a
cost of this rule. The airplanes that
would be replaced as a consequence of
this rule are not expected to adversely
affect competition within the air cargo
industry.

The finding is hased on the
assumption that airplanes have 8 useful
life of only 25 yeers. Although many air
cargo operators plan to use their
airplaries well beyond ZS years, the FAA
still believe. that its 25-year assumption
is valid. The FAA is currently issuing
Airworthiness Directives and writing
new regulations that will greatly
increase the cost of operating old
airplanes and the air cargo industry is
not exempt from these AD's. A3 a result,
air cargo operators may find it
uneconomical to operate airplanes more
than 25 years old.

The proposed rule i. not expected 10
have 8 significant impact on competition
between the airline and air cargo
industries because the proposed rule
would not change the manner by which
these two industries compete for
carriage of cargo commodities. There
would still be a sufficient number of
operators to maintain a competitive
market structure. Based on information
in the earlier subsection on the financial
health of the U.S- airline industry. there
will probably be four or more major
carriers In the U.S. airtine industry over
the next 10 years. The number of cargo
operators is not expected to change
significantly over the next ten years.
This evaluaticn conclude. that
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competition between the airline and air
cargo industries would remain intacl
after implemenlation of the proposed
rule.

The Impact on NOMub and Small
Community Air Service

The proposed rule. which presenls a
schedule for the phaseout of Stage 2
airplanes. Is expected to have littie or no
effect on nonhub and small communities
for two reasons. First. a large propor+Jon
of the service provlded 10 such
communities is provided with commuter
airplanes, most of which bave a
maximum certificated takeoff weight of
less than 75,000 pounds and would not
be subjeci to the pbaseout requirement.
Of the 374 nonbub communities. only 56
are now served with 8S many 88 two
roundtrips a day, six days per week. by
Stage 2 airplanes with a gross weight of
more than 75.000 pounds that would be
subject 10 the phaseout requirement
These 66 communities are served
primarily with smaller airplanes that
would not be subject to the proposed
rule, These 56 communities had
approximately 600,000 departures. and
only one out of every five departures
was provided with a Stage 2 airplane
subject to the proposed rule.

The second reason [or the negligible
effect is that many of these communities
receive service to several alternative
bubs by different operators. Because a
majority of traffic from small
communities moves beyond the various
connecting hubs. a decrease in service
at any given hub would generally nol
affect a large number of local
passengers traveling to cities served by
that hub. For example, Akron. Ohio.
which is a nonhub city, receives service.
to seven different connecting hub
complexes by six different U.S. carriers.
In the evenl that anyone of these U.S,
carriers discontinued service to Akron.
the remaining operators would be
expected to continue to compete
vigorously for most connecting
passengers. "\..

The hub-and-spoke system of service
enables operators to compete for very
small volumes of traffic. This is the
principal reason that smaller
communities have been the prime
beneficiaries of deregulation. This is
also the reason why these communities
will continue to receive very competitive
service even if additional concentration
occurs at the natianalleveL To
illustrate. again using Akron al an
example. mosl city-pair markets
involving Akron have very small traffic
volumes. Nevertheless. as many 85 six
U.S. carriers compele for this traffic
through their respective hubs. Thus. the
proposed rule is expecled to have a

negligible impact on this component of
the industry.

The Impact on New Entry into the
Airline Industry

Many factors affect new entry into the
airline industry, These factors include
the cost of airplanes, availability of
passenger gates. gaining priority listing
on reservation systems. operating and
maintenance costs (e.g.. labor and fuel).
and financing. The added cost of
purchasing Stage 3 airplanes instead of
Stage 2 airplanes will obvlously
increase the costs of entry into the
airline industry. The FAA believes.
however, that the added costs o[ the
Stage 2 phaseout regulations will be a
small percentage of the lotal cosl of
entry.

Initial Regulatory Flaxibility
Detarmination

The Regulatory Flexibility Act of 1980
(5 U.S,C. 801 et seq,) (RFA) was enscted
by Congress to ensure that small entities
are not unnecessarily and
disproportionately burdened by
government regulations, The RFA
requires agencies to review rules that
may have "a significant economic im·
pact on a substantial number of small
entities," The small entities that would
be affected by this proposed rule are the
owners of Stage 2 civil subsonic
airplanes with maximum weights of
more than 75.000 pounds ·that operate in
the contiguous States.

There are about 115 U.S, airlines and
private operators that operate more than
4.000 jel airplanes over 75,000 pounds.
Fleet sizes range from one to several
hundred. Many of the fleets and many of
the airplanes in these fleels are Stage 3
and are not affecled by the proposed
rule. Others are Stage 2 airplanes that
have been converted to Stage 3, In
addition. many airplanes are operated.
bul not owned, by the carriers under
whose names they fly, These leased
airplanes are owned by other air
carriera. banks. insurance companies.
and leasing companies. Finally, many
operators own only one Stage 2
airplane; they would be excluded from
compliance with the phaseout because
of around-up provlson for calculations
in the phaseout schedule.

The FAA's Order on Regulatory
Flexibility Criteria and Guidance' size
threshold for a small operator is: "9
aircraft owned, bul not necessarily
operated," The Order also defines a
substantial number of small entities as 8

I u.s. Department of Trantportatlon. FedeTa1
Aviation AdminlItTatioa Regulatory Flexibility
Criteria aad Guidaace. Order No. Z100.1-IA.
September 16, 1981l.

number that is nolless than eleven and
that is more than one-third of the small
entities subject to the rule,

The FAA has identified 12 air carriers
(five "nationals" and seven "regionals")
thai own fewer than nine Stage 2
airplanes. These carriers own a total of
37 Stage 2 airplanes. Four carriers own
one Stage 2 airplsne each. Through
rou...ding of calculations the proposed
rule would allow these earners to
operate those airplanes through
December 31, 1999. Only eight of these
small air carriers would be required 10
phase out Stage 2 airplanes to comply
wlth the schedule in the proposed rul•.

Most private operators own only one
jet airplane. and would be thus exempt
from the phaseout schedule. Of the six
operators that ovm more than one
airplane. one owns two DC-8's that
have been hushkitted to Stage 3. The
other five are large companies with tens
of millions of dollars in sales and
hundreds of employees.

Therefore, the proposed rule would
not affect a substantial number of sn1all
air carrier entities as dermed in the
FAA's Regulatory Flexibility Criteris
and Guidance,

Other small entities that could be
affected by the proposed rule are the
lessors who do not operate the aircraft
they own, The FAA has been unable to
obtain information on the identity of
these lessors or the number and types of
aircraft that they lease, The FAA solicHs
this infonnation in order to determine
whether a substantial number of them
would be significantiy sffected by tile
proposed role.

International Trade Impaet

The proposed rule is expected to ha ve
little or no impact on trade opportunities
of United Stales firms conducting
business overseas or for foreign fums .
conducting business In the United
States. The proposed rule would impose
similar requirements on both domestic
air carriers under FAR part 121 and on
foreign air carriers subject to FAR part
129. The cost o[ compliance to foreign
air carriers for phasing out Stage 2
operations into the United States under
part 129 would probably be similar to
the cost incurred by U,S. operators. In
addition. other countries are also
phasing oul Stage 2 airplanes, Therefore.
it would not cause a competitive fare
disadvantage for u.s. air carriers
operating between the contiguous states
and overseas or for foreign air carriers
operating between the contiguous States
and overseas.
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Environmental Analysis

The proposed rule is in response to
section 9308 of the Airport Noise and
Capacity Act of 1990. This secton of the
Act wn.cts the Secretary of '
Transportation to promulgate final rules
for the phaseout of Stage 2 airplane
operations by July 1. 1991. The National
Environmental Policy Act (NEPAl. 42
U.S.C. 4321. requires all federal agencies
"to the fullest extent possible" to
include in "major Federal actions
significantly affecting the quality of the
human environment" an environmental
impact statement analyzing the
consequences of. and alternatives to. the
proposed action. Since the proposed
regulation is a federal action subject to
NEPA. the FAA will determine its
potential impacts by preparing an
environmental assessment (EA). Under
applicable guidelines of the President's
Council on Environmental Quality and
agency procedures implementing NEPA.
absent extraordinary circumstances. the
FAA normally prepares an
environmental assessment to determine
the potential impacts of a proposed
regulation that may affect the human
environment. 40 CFR 1501.3. FAA Order
105o.W. appendix 7. par. 3(a).

For the reasons explained below. the
FAA's preliminary analysis supports the
preparation of an EA and suggests that
an EIS will not be required. The 1990
Act appears to only afford the Secretary
discretion to set the interim dates for
phaseout: the percentages to require on
these dates; and the method of
implementation. Given these limitations,
any decision made in promulgating the
mandated regulations is unlikely to heve
a significant impact on the quality of the
human environment.

At the close of the period for public
comments. the FAA will review the EA
and comments to determine whether to
issua a finding of no significant impect
or an environmental impact statement
(ElSJ. If the FAA concludes from the EA
that an ElS is required.. the FAA will
then address how to integrate its NEPA
respongibilities with its statutory
obligations under the 1990 Act. If an EIS
is required. it may be that the FAA may
not be able to complete an EIS and
simultaneously adopt final regulations
within the l8O-day lime from mandated
by the Act. We invite suggestions and
comments on our options.

The legislation sets a final compliance
date of December 31. 1999. for the
cessation of operations of Stage 2
airplanes in the contiguous United
States. The legislation provides for a
waiver of this final compliance date
only under strict circumstances and to 8

limited number ofoperators. sets a strict

limitation on the life of the waiver. and
defines those issues the Secretary must
consider in granting the waiver. By these
actions. the Congress has effectively
determined the improvement in noise
levels that will result from the
legislation before granting any
discretion to the Secretary.

In addition. the legislation places
significant restriction on the importation
and operation of additional Stage 2
airplanes after November 5. 1990. The
legislation strictly defines who may
import such airplanes. and the lime at
which they must be brought back into
the United States in order to operate.
The only exemption aUowed under the
legislation is for airplanes that must be
operated in order to obtain modification
to Stage 3 noise levels.

The proposed rule sets forth a
schedule that would require a U.S.
operator to phase out 25% of its base
level of Stage 2 airplanea by December
31. 1994. 50% by December 31. 1996, and
75% by December 31. 1998. The FAA
believes that thia proposed phaseout
schedule optimizes the tradeoffs
between noise reduction for
communities surrounding airports and
the economic burden aD operators that it
was required to consider.

Other phaseout options were
conaidered by the FAA. one of which is
explained in this NPRM as an
alternativa to the proposed rule. That
alternative includes the use of
transferrable operating rights but does
not alter the concept of a compliance
schedule. Another alternative
considered included a compliance
schedule based on the percentage of an
operator·s fleet that had to be Stage 3 on
a given interim date, rather than a
reduction in an actual number of Stage 2
airplanes. Because Congress mandated
interim phaseout dates. the only choice
became the dates in the compliance
schedule and the method of
implementation..

Within this framework. the FAA
believes that among the altematives
discussed. there is no sigrJficant range
of environmental impacts from which to
choose; all of the alternatives
considered to be within the FAA's
discretion are unlikely to have a
potentially significant impact on the
quality of the human environment.
Moreover, the FAA believes that any
environmental impact that these
regulations may have will be positive by
reducing the amount of noise from Stage
2 ai,planes. The discretion given to the
Secretary as to how soon those positive
benefita accrue Is strictly limited by the
matters the agency is directed to
consider under ~e legislation.

Considering these factors. the FAA
believes it has done the best possible
job of not significantly affecting the
quality of the human environment. The
FAA seeks public comment on this
issue. and will. on that basis. determine
the potential significant environmental
impacts of the proposed phaseout
schedule.

Paperwork Reduction Act

InIormation collection requirements in
the proposed amendment to 191.811 will
be submitted to the Office of
Management and Budget (OMB) under
the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.). Comments on the requirements
should be submitted to the OWce of
Information and Regulatory Affairs.
New Executive Office Building. room
3001. Washington. DC 20503. Attenticn:
FAA Desk Officer (telephone: (202) 395
734OJ. A copy should be submitted to the .
FAA docket.

Federalism Implications

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states. or on the distribution of
power and responsibilities among t:.;e
various levels of government Therdore,
in accordance with Executive Order
12812. it is determined that this proposal
would not have sufficient fed2ralism
implications to warrant the preparation
of the Federalism Assessment.

Conclusion

For the reasons dh:cussed throughout
this preamble. and based on the findings
in the Regulatory Impact Analysis and
the International Trade lmpact Analysis.
the FAA has determined that this
proposed rule would be a major rule
under Executive Order 12291. In
addition. in consideration of the cost
information discussed under the
Regulatory Flexibility Determination. it
is certified that this amendment to part
91. if adopted. would not have a
significant economic impact on a
substantial number of small entities in
the air carrier industry. This proposed
rule is considered significant under DOT
Regulatory Policies and Procedures (44
FR 11034. February 26. 1979J. A
regulatory impact analysis of this
proposed rule, including an initial
Regulatory Flexibility Determination
and International Trade Impact
Analysis. has been placed in the docket.
A copy may be obtained by contacting
the person identified under "fOA
FURTHER INFORMATION c;ONTACT."
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Li.t of SubjectB in 14 eFR Part 91

Air carriers. Aviation safety, Safety.
Aircraft. Airspace. Air transportation.

Tbe proposed amendment

Accordingly, the FAA proposes to
amend 14 CFR part 91 of the Code of
Federal Regulations as follows:

PART 91-GENERAL OPERATING ANO
FLIGHT RULES

1. The authcrity citation for part 91 is
revised ."" "ead as follows:

Aulhority: 49 U.S.C. 1301(7), 1303, 1344.
1348.1352 through 1355. 1401. 1421 through
1431.1471.14720 1502. 1510. 1522, and 2121
through 2125: 49 U.S.C. App. 2157, 2158:
Article. 12. 29, 31, and 32(8) of the
Convention on International Civil Aviation
(81 St.ll180): 42 U.S.C. 4321 et seq.: E.O.
11514.3 CFR, 1966-1970 Camp.. p. 902: 49
U.S.c. l06ig).

2. Section 91.801 is revised to read 88

follows:

§91.801 Appllcsbliity: Rel.tlon to parl 36.
[a) This subpart prescribes operating

noise limits and related requireme:l.ts for
the operaaon of civil airplanes in the
United States. This subpart applies to
operations to or from Bny airport in the
United States conducted under this part
and parts 121. 125. 129, or 135 of this
chapter. Sections 91.803. 91.805. 91.807.
91.809, and 91.811 apply to any civil
subsonic turbojet airplane with a
maximum certificated takeoff weight of
more than 75.000 pounds and if-

[1] U.S.-registered. that has a standard
airworthiness certificate: or

(2) Foreign-registered, that would be
required by this cbapter to have a U.S.
standard airworthiness certificate in
order to conduct the operations intended
for the airplane were it registered in the
United States. Those sections apply to
operations to or from airports in the
United States under this part and paris
121, 125, 129, or 135 of this chapler.

(b) Unless otherwise specified. as
used in this subpart. "part 36 of this
cbapter" refers to 14 CFR part 36,
including the noise levels under
Appendix C of that part. For purposes of
this subpart. the various stages of noise
levels. the terms used 10 describe
airplanes with respect to those levels,
and the terms "subsonic airplane" and
"supersonic airplane" bave tha meaning
specifie<l under 14 CFR part 38.

(c) For purposes of this subpart. for
any subsonic airplane operated in
foreign air commerce in the United
States, the Administrator may accept
compliance with the noise requirements
specified under annex 16 of the
International Civil Aviation
Organization when those requirements

have been shown to be substantially
compatible with. and achieve results
equivalent to those achievable under 14
CFR part 38, as if tbose noise levels
were 14 CFR part 36 noise levels.

2A. Section IIl.Be3 is revised to read
as follows:

§ 91.803 Final compliance: clvUaubaonic
Ilrplanea.

(a) No person may opp.rate to or from
an airport in the United States or the
District of Columbia any civil subsonic
airplane covered by this subpart uniess
that airplane has been sbown to comply
witb the Stage 2 or Stage 3 noise levels
under part 36 of this chapter.

(b) Except as provided in § 91.809, on
or after January 1, 2000. no person shall
operate to or from any airport in the 48
contiguous United States or the District
of Columbia any civil subsonic airplane
covered by this subpart uniess that
airplane has been sbo\\,'n to comply with
the Stage 3 noise levels.

3. Section 91.805 is revised to read 88

follows:

§91.805 Entry ond nonadd~lonrule.

(a) No person may operate to or from
an airport in the 48 contiguous United
States or the District of Columbia a civil
subsonic turbojet airplane with a
maximum weight of more than 75,000
pounds on or after November 5, 1990.
uniess one or more of the following
conditions apply:

[1) The airplane complies with Stage 3
noise levels;
_ [2) The airplane complies with Stage 2
noise levels and is included in a U.S.
operator's base le\'el as defined in
§ 91.807(bl. or was acquired from
another U.S. operator after December 31.
1990:

(3) The airplane complies with Siage 2
noise levels and is operated by a foreign
ait carner pursuant to the applicable
provisions of i 91.807;

(4) The airplane complies with Stage 2
noise levels and is operated by B foreign
operator other than for the purpose of
foreign air commerce;

(5) The airplane complies with Stage 2
noise levels and-

[i) On November 5, 1990. was owned
by:

[A) A corporation. troBt, or
partnership organized under the laws of
the United States or any State [including
the DiBtrict of Columbia);

(B) An individual wbo is 0 citizen of
tbe United States; or

(C) An entity owned or controlled by
s corporation. trust partnership. or
individual described in paragraph
[a)(5)[i) [A) <lr (B) of this .ection; and

(ii) Enters into the United States nol
later than 6 months after the expiration

of a lease agreement (including any
extensions thereof) between an owner
described in paragraph (a)[5)[i) of this
section and a foreign air carrier; or

[6) The airplane complies with Stage 2
noise levels and was purchased by the
importer under a \\.'Iitten contract
executed before November 5.1990.

(b) A. used in this Bection, the lerm
Importer means one or more

individuals and/or organizations
specified in paragraph (a)(5)[i) of this
section.

Owner means any entity described
under paragrapb [a)[5)[i) of this section
that has indicia of ownership sufficient
t(,> register the airplane in the United
States pursuant to part 47 of this
chapter.

(c) A person may apply for a special
flight authorization under SFAR No. to
operate an airplane otherwise precluded
by paragreph (a) of this section from
operating to or from an airport in the 48
contiguous United States and the
District of Columbia for the purpose of
obtaining modifications to meet the
Stage 3 noise levels.

[d) An operator of a civil subsonic
turbojet aircraft with 8 maximum
certificaled takeoff weight of more than
75.000 pounds that does not comply with
Stage.3 noise levels and was imported
into a noncontiguous State. teITitory or
possession of the United States on or
after November 5, 1990. must include in
its operations specifications a statement
that such aircraft may not be used to
provide air transportation to or from any
airport in the 48 contiguous United
States or the District of Columbie.

4. Section 91.eD7 is revised to read BS

follows:

§ aU07 Phased Compllence under part
121, 125, 129, Of 135: ou_k: 01'1>1...-

(a) General Each person operating an
airplane under parts 121, 125. 129. or 135
of this chapler, regardless of the
national registry of the airplane, shall
comply with this section with respect to
subsonic airplanes covered by this
subparL

[b) Defmition of base level. For
purposes of this Bubpart. "base level"
ahall have the following meaning-

[1) For each U.s. operator the
maximum number of owned or leased
Stage 2 airplanes covered by this
subpart thaI were listed on that
operator', operations specifications for
operations to or from airports in the 48
contiguous United States or the District
of Columbia on anyone day during the
period January 1. 1990. through

. December 31. 1990. plus-
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[i) the number of Stage Zairplanes
returned to service in the United States
pursuant to 191.805(a)(5J; and

(ii) the number of Stage Zairplanes
imported pursuant to 191.805(a)(6).

(Z) For each foreign air carrier. the
tota! number of Stage Z airplane
operations to or from the 48 contiguous
Slates and the District of Cohimbia for
the lZ-month period from January 1,
1990. through December 31. 1990.

(c) New Entrants. For purposes of this
subpart. L'>e term "new entrant" means
a U.S. air carrier tL~ on or before
November 5. 1990. did not operate an
airplane covered by this subpart to or
from any airport in the 48 contiguous
United States or the District of Columbia
under 14 CFR parts 121 or 135. but that
subsequently initiates such operations.

[Under Option 1. discussed in the
preamble, the following phaseout
schedule would apply 10 new enlront air
carriers]:

(1) A new entrant initialing 14 CFR
part 121 or 135 operations prior to the
first interim compliance date shown in
paragraph (d)(l) of this section may
initiate service without regard to the
percentage of its fleet composed of
Stage 3 airplanes.

(2) AIter December 31, 1994, at least
25 percent of the airplane fleet of a new
entrant initialing operating under 14
CFR part 121 to 135 must comply with
the requirements of Stage 3.

(3) AIter December 31, 1996, at least
50 percent of the airplane fleet of a new
entrant initiatiog 14 CFR part 121 or 135
operations must comply with the
requirements of Stage 3.

(4) AIler December 31, 1998. at least
75 percent of the airplane fleet of a new
entrant initiating 14 CFR part 121 or 135
operations must comply with the
requirements of Slage 3.

[Note: Under Option Z. discussed in greater
detail in the preamble. new entrants, along
with other U.S. air carriers. would either
achieve a required percentage reduction from
their bue level or obtain Stage 2 operating
rights from another operator.]

.(5) To be eligible to apply for the
waiver under § 91.809. a new entrant
must initiate service no later than
January 1, 1999. and comply fully with
all provisions of that section.

(d] Compliance schedules.
[Under Option 1. discussed in the

preamble. the following phaseout
schedule would apply 10 u.s. operata•..",
other than new entrants].

(1) Each U.S. operator of a Stage 2
airplane to or from any airport in the 48
contiguous United States or the District
of Columbia shall reduce the number of
Stage 2 airplanes it operates to 8
maximum of-

(i) 75 percent of the operator'a base
level on and after December 31, 1994.

(ii) 50 percent of the operator's base
level on and after December 31, 1998.
and

(lii) 25 percent of the operator's base
level on and after December 31. 1998.

(2) Except as provided under 191.809.
a U.S. operator shall achieve compliance
with the schedule in paragraph (d)(l) of
this section by reducing its fleet of Slage
2 airplanes by the required percentage
of its base level for each compliance
date. A 'Stage 2 airplane operated by a
U.S. operator that was acquired from
another U.S. operator after December 31,
1990. does not increase the base level of
the acquiring operator.

[Note: Under Option 2, discussed in greater
detail in the preamble. a percentage of each
carrier', Stage 2 operating rights would
expire on these dates. requiring the operator
to retire a corresponding number of airplanes.
convert them to Stage 3. or obtain unexpired
Stage 2 operating rights from another
operator.]

(3) Notwithstanding the compliance
date specified in paragraph [d)(l) of this
section, any U.S. airplane operator that
achieves and maintains a fleet of
airplanes that is composed of at least
85% Stage 3 airplanes that are permitted
to operate in the 48 contiguous United
States and the District of Columbia need
not further reduce the number of Stage 2
airplanes it operates. Such operator
shall still comply with the December 31,
1999. compliance requirement.

(4) Each foreign air carrier shall
reduce the number of annua! Stage 2
operations it conducts to all pointa in
the 48 contiguous United States or the
District of Columbia to a maximum of-

(i) 75 percent of the foreign air
carrier's base level on" and after
December 31, 1994,

(ii) 50 percent of the foreign air
carrier's base level on and after
December 31. 1998, and

(iii) 25 percent of the foreign air
canier'. base level on and after
December 31, 1998.

(5) A foreign air carrier that had no
more than two airplanes listed on its
U.S. operations specifications during the
period January 1, 1990 through
December 31, 1990, may operate that
number of Stage 2 airplanes in the 48
contiguous United States and the
District of Columbia without regard to
the compliance schedule in paragraph
(d)(4) of this section.

(8) A foreign operator not engaged in
foreign air commerce may operate a
Stage 2 airplane to or from airports in
the 48 contiguous United States and the
District of Columbia through December
31. 1999, without regard to the

compliance schedule in paragraph (d)(4)
of this section.

(7) A new entrant shall comply with
the phaseout schedule by achieving a
total fleet composition comprised of no
more than-

(i) 75 percent Stage 2 airplanes
between Ja,mary 1, 1995, and December
31,1998:

(ii) 50 percent Stage 2 airplanes
between January 1, 1997, and December
31.1998;

(iii) 25 percent Stage 2 airplanes
between January 1. 1999. and December
31,1999.

(8) Calculations resulting in fractions
may be rounded up to permit the .
continued operation of the next whole
number of Stage 2 airplane•.

(e) As used in this section, the term
"Stage 3 airplane" is limited to a civil
subsonic turbojet airplane whose
maximum certificated takeoff weight is
not less than 75,000 pounds.

5. Section 91.809 is revised to read 3S
follows:

§ 91.809 W31ve,.
[a) If, by July 1. 1999, at least 85

percent of the airplanes used by a U.S.
air camer to provide air transportation
to and from the 48 contiguous United
States and the District of Columbia
would comply with· the Stage 3 noise
levels of Part 38 of this chapter, such
carrier may apply to the Administrato:
for a waiver of the prohibition contained
in 191.803 on the operation of Stage 2
airplanes for the remaining 15 or less
percent of the airplanes by the carrier.
Such applications must be filled with the
Administrator no later than January 1.
1999. and must include a plan with firm
orders for replacing or mo.difying Stage 2
airplane. operated by the carrier to
comply with Stage 3 noise le\<els not
later than December 31, 2003.

(b) The Administrator may grant a
waiver under this subsection if the
Administrator finds that grantL'lg such
waiver is in the public interest. In
making such a finding the Administrator
will consider the effect of granting such
waiver on competition in the air camer
industry and on small community air
service.

[c) No waiver granted under this
subsection shall permit the operation of
Stage 2 airplanes after December 31.
2003.

6. Section 91.811 is revised to read as
follows:

§ 511.'11 Annual progress report.
(al Each U.S. and foreign air carrier

providing air transportation to or from
any airport in the 48 contiguous States
or the District of Columbia shall submit
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to the Administrator an annual report on
the progress such carrier has made
toward compl~ingwith the requirements
of this subpart. Such reports sball be
submitted no later than 45 days after the
end of the calendar year. beginning with
calendar year 1992.

(b) U.S. and fo..ign air canier
progress reports must contain the
information specified under paragraph
(c) or [d) of this section. All progress
repom must provide the information a,
it eXisted at the end of the calendar
year. and must be certified by the
canier as true and complete (under
penalty of 18 U.s.c. 1001).

(c) For U.S. air carriera-
[1) The initial progress report must

include the following information-
(I) Name and address of the carrier.
[i1) Name, title and telephone number

of the person designated by the carrier
to be responsible for ensuring the
accuracy of the information in the
report:

(iii) The total number of Stage 2
airplanes identified as the air carrier',
base level, listed by airplane type.
model. snd series (including serial and
registration numbers). Those airplan..
included in the canier's base level
pursoantto § 91.807(b)[1) (i) and [ii)
shall be listed separately under the
categories HImported" or "Returned."

(iv) The total number of Stage 2
airplan.. acquired by the carrier from
other U.S. operators after December 31.
1990, listed by airplane type. model. and
series (including serial-and registration
numbers). Such airplane. shall not-ba
identified a. part of the carrier', base
level.

[v) The carrier's current plan to meet
the compliance schedule required In
§ 91.807[d) and the final compliance
date in § 91.803(b), Including the
schedule for delivery of replacement
Stage 3 airplane. or the Installation of
replacement engines or hush kits.

[vi) The carrier's progress during the
reporting period toward compliance
with the requirements of this ,ubpart,
identifying:

IAJ The type, model. and aeries
[including ,erial and registration
numbers) of each Stage 2 airplane
removed from operation or modified to
Stage 3 [identifying the make and model
of replacement enginea or hush kits);
and

[BJ The name and addre.. of tha
recipient (including foreign entitiea) of
any Stage 2 aircraft removed from
operation.

(vii) The initial report ahall cover the
period between Jannary 1,1991. though
December 31, 1992.

(2) Subsequent annual progress
reports must Include:

(i) The information required by
paragraphs (c)[lJ (i). (iiJ, and (viv) of thia
sectioe:

[ii) The total number or Stage 2
airplanes added to the carrier's base
level during tha reporting period
pursuant to § 91.807(b)[1) listed
separately under the categories:
"Imported" or HReturned";

(iii) The total number of Stage 2
airplane, acquired during the reporting
period from other U.S. operators. listed
by airplane type, model. and series
[including aerial and registration .
numbersJ: and

(iv) One of the following:
[A) Statement that the air carrier's

current plan to meet the compliance
schedule has not been reviaed:

[B) A .tatementlisting apecific
re\~sions made to the plan during the
reporting period In the same format as
the Initial plan; or

(C) A final statement reflecting
actions completed by the carrier during
the reporting period that accomplished
compliance with § 91.803(b).

(Note: Under Option 2. diacussed. in greater
detail in the preamble. u.s. carrien would
inJtead report the number of Stage 2
operating righu in their pOlleuion. including
expiration dates and source of acquisition.]

(d] For foreign air carriera-
(lJ The initial progreas report must

Include the following information
(i) Name and address of the foreign

air carrier;
(Ii) Name, titl.. and tElephone number

of the penon deaignated by the foreign
air carrier to be responsible for ensuring
the accuracy of the information In the
report

(iii) The total number of Stage 2
airplane operations Included in the
foreign air carrier's base level:

(iv) The foreign air carrier's progress
toward compliance with tha -
requirements of this subpart.lisling. by
city pair, the number of Stage 2
operations conducted during the
reporting period. iden\ifyin8-

(A) The typa and model of airplana
formerly used to perform the operation;
and. if there has been a chang.. -

[BJ The type and model of airplane
now being used to perform the
operation.

(v) The number of all operations
performed by Stage 2 airplanes to or
from any airport In tha 48 contiguous
United States or the District of Columbia
that were added during the reporting
period. including city pairs for each
operation.

(viJ The initial report will cover the
period between January 1, 1991, and
December 31. 1992.

(2) Subsequent annual progress
reports must Include the same
Infonnation required by paragraphs
[dJ(l) (i), (iiJ, (iv), and (vJ of this section
or 8 rmalstatement reflecting actions
completed during the reporting period
which accomplished compliance with
§ 91.803(b).

Issued in Washington. nc. on February 25.
1991.

James E.1leDomo..,

Director. Office ofEnvironment andEnergy.

[FR Doc. 91~7B5 Filed 2-25-ll1: 3:19 pm)

DEPARTMENT OF TRANSPORTATION

14 CFR Pa"161

[Nollce No. ,,-8; Docket No. 26432]

RIN 212O-AD9t

Notice and Approvel of Airport Nol..
end Acceu Res1rlctlons

AGENCY: Federal Aviation
Administration (FAAJ, DOT.
ACTION: Noliee of proposed rulemaking
(NPRM).

lIUMMARY: The Federal A~ation
Administration proposes regulations to
establish a program for reviewing
airport noise and access restrictions on
the operations of Stage 2 and Stage 3
aircrnft. nus proposal is in respo.nse to
specific provisions in the Airport Noise
and Capacity Act of 1990 and is
intended to become a major element of
the national aviation noise policy, which
is required to be established by that
statute.
DATES: Comments should be submitted
on or before April 15. 1991. Because of
the statutory deadline for the issuance
of a final rule, the FAA will not be able
to entertain requests for extension of the
comment period. However. late filed
comments will be considered to the

: extent practicable. _
ADDRESSES: Comments on this notice
sbould be malled In triplicate to: Federal
Aviation Administration. Office of the
Chief Counsel. attn: Rules Docket
(AGe-l0), Docket No 26432. 800
Independence Avenue, SW.
Washington. DC 20591.
FOIl FUR11l£IlINFORMATION CONTACT:
John M. Rodgers, Office of Aviation
Policy and Plans, Federal A~ation
Administration, 800 Independence
Avenue SW.. Wasbington, DC 20591;
telephone (202) 267-J274.
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and seek public comment. At tl,e close
of the comment period, the applicant ..
sends its analysis and comments to the
FAA. along with evidence that at least
one of the six statutory conditions
necessary for initial approval of the
Stage 3 restrictions have been violated.
After receiving this documentation. the
FAA will publish a notice in the Fede.-aI
Register of the request. solicit
comments. and de~ermine whether the
challenged restriction continues to meet
federal standards. The FAA will publish.
its decision in the Fedaral Register.

Statute-mandated sanctions for
noncompliance with this rule are
covered in proposed subpart F. They
consist of termination of Airport
Improvement Program funds and
rescission of Passer.ger Facility Charge
collection authority. Consideration of
sanctions is triggered by a complaint to
the FAA or other evidence of
noncompliance. The process allows for
airport operator response to the
allegations. 88 well as public comment
on the complaint. After consideration of
the evidence, tbe FAA publishes a
notice of the compiaint in the Federal
Regiater and notifies the affected airport
operator.

Each of the proposed subparts of the
rule is discussed in greater detail below.

Subpar/A, proposed general
provisions. addresses the purpose. ....
applicsbility, and limitations of the
proposed rule as outlined in the.Act.
Based on section 9304 of the Act. the
proposed rule would apply to
restrictions on Stage Z aircraft
operations proposed after October 1.
1990. and to restrictions on Stage 3
aircraft operations that become effective
after October I, 1990. The subpart also
defines common terms used throughout
the proposed regulation.

Determinations and actions by the
Administrator under this part would not
constitute determinations or actions
with respect to an airport's compliance
status under specific grant agreements.
or preclude the Administrator from
responding to complaints involving
grant compliance. Information and
docaments used under this part may
also be used with respect to grant
compliance matters.

As required by the Act. the propose<!
l"ule coven "noise" and "access"
restrictions on the operations of Stage Z
and Slage 3 aircraft. Section 9304(b) of
the Act state! four specific kinds of .
Stage 3 restrictions that must either be
agreed 10 by the airport "proprietor" and
aircraft operators or approved by the
FAA. These are: (1) Restrictions on
noise levels; (2) direct or indirect limits
on the nl101ber of operation~ (3) noise
budgets and noise allocation programs;

and (4] limits on the hours of Stage 3
operations. Section 9304(b) also
prohibits "any other limit on Stage.3
aircraft,.. unless it is agreed to or
approved by the FAA. While the Act
does not provide comparable guidance
on the kinds of noise or access
restrictions on Stage 2 aircraft that are
to be covered by this rulemaking, the
FAA proposes the same scope for Stage
2 as for Stage 3. That is. noise
remctions would be .ubjecl to to"e
proposed rule. as would access
restrictions. thaI limit or reduce the
hours of operstion at the airport or the
total number of Stage 2 or Stage 3
operations.

Certain restrictions. however. would
not be subject to some requirements of
the proposed rule, Section 9304 of the
Act prescribes specific exemptions from
the requirements for notice. review. and
approval. and these a~ included in
proposed § 161.1(cJ. en addition. the
proposed rule would not apply to noi..
abatement operational procedures.
unless such procedures have the effect
of limiting the total number of
operations or HIe hours of operation of
L,\e airport.

The FAA notes that lhe definition of a
covered noise or access restriction
under proposed § 161.5 would include "a
program of airport use cbarges that has
the direct effect of controlling airport
noise. II However. this phrase is not
intended to preclude airports'
application of a peak-hour pricing
program designed to align operations
with capacity_ The phrase is primarily
intended to refer to noise--based landing
fees and other such ncise·based charge
assessment programs. 'vVe invite
comments on the proposed definition in
thie section and on ways to ensure that
the final rule carries out the
requirements of the Act without placing
unnecessary or unintended limitations
on the right of airport operators to
promote efficient operations. Public
comment is alIa invited on these related
questions:

1. Is the proposed definition of "noise
or access restriction" too broad? U so.
why. and how should it be revised?

2. Should an Maccess" restriction that
is unrelated to noise be subject to this
regulation? U not. how should the FAA
reasonably distinguish whether a
restriction is related to noise? Is there a
risk that restriction. nominally adopled
for other purposes will· actually be
intended to circumvent requirements for
noise restrictions?

3. Should a restriction or airport use
charge that has an "Indirect" effect of
controlling noise be subject to this
regulation?

4. What procedure, if any, sbould the
FAA adopt to resolve any dispute over
whether a restriction il subject to this
regulation?

It should be noted that this proposal
does not address the' safety aspects of
operational procedures that have been
(or may bel recommended by airport
operators to reduce noise impact. Noise
or access restrictions must be
acceptable to the Administrator from a
safety. as well 8S an environmental.
perspective. To the extent that the FAA
has any safety concerns about such
airport noise or access restrictions. they
will be dealt with under applicable
existing safety regulatory authorities.
e.g.. 14 CFR parts !l1, 121. 129, 135. and
139.

Finally, subpart A specifies that noise
measurement systems and land use
categories used to comply with
prescribed notice and approval
requirements must be in accordance
with 14 eFR part 150. Part 150
establishes the noise measurement
systems and the identification of land
uses that are nonnally compatible or
noncompatible with various levels of
noise around airports. Part-150 was
promulgated in response to 8 mandate in
the Aviation Safety and Noise
Abatement Act of 1979 that the FAA
issue a regulation including a single.
standardized methodology for
measuring aircraft noise and for
detennining the exposure of individuals
to aircraft noise. The FAA uses the
methodology in Part 150 for airport noise
compatibility planning, for evaluating
the noise effects of proposed airport
development projects. as well as for
other types. of environmental
evaluations that the FAA perfonn!l or
requires. It is consistent for the FAA to
apply this methodology to the analysis
of restrictions in the proposed rule. The
objective is to assure that sL-nilar
methods will be used to characterize
each proposed restriction. thereby
facilitating comprehensive. fair. and
consistent evaluations of the restrictions
by the public and the FAA.

Subpar/ B pertains to voluntary
agreements between airport operators
and aircraft operators concerning noise
or access restrictions on Stage 2 or
Stage 3 aircraft operations. The,e
agreements. while exempt from the
analysis requirements for restrictions
unilaterally imposed, do have notice
requirements. Notice by publication is
required. as well as direct notice to
interested or affected aircraft operators.
the FAA, and certain federal, state and
local agencie•. The FAA must be
notified of the agreement's
implementation. receive evidence that
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the notification requirements have been
met. and receive a copy of the signed
agreement. FAA notification is also
ne:::essary when the agreement is
terminated. While the Act discusses
agreements only in the context of an
alternative to Secretarial approval of
Stage 3 restrictions (section 9304(bJ(5}),
proposed subpart B would treat
agreements involving Stage 2 and Stage
S restrictions alike. The objective of the
proposed subpart is to clearly identify
the existence and nature of the
agreements. Subpart B would provide
advantages to involved parties by
excluding agreements from the process
requirements proposed in subparts C
and 0 (below). For example, analyses
would not be mandated for agreements.
nor would FAA final approval be
required. Additionally, the proposed
agreement procedure imposes minimal
notice requirements compared to those
proposed for restrictions. By limiting
process requirements, reducing
attendant costs. and minimizing federal
government involvement, the agency
views the proposed subpart B as
advantageous to all concerned.

The proposal includes definitional
limitations, discussed below, that are
intended to simplify the agreement
process. It also proposes to require the
airport operator to provide notice of the
agreementto the FAA and other
interested parties, and to provide the
FAA with a copy of the signed
agreement......'hile the Act provides that
uall aircraft operators" must join in the
agreement, the statutory language
focuses on the restrictions proposed at 8
particular airport. Because it would
serve no useful purpose to require
agreement from every U.S. and foreign
aircraft operator that might at some
point operate at a particular airport, the
FAA is proposing two practical
limitations.

Firs~ under proposed 1161.101, it
would only be necessary to obtain
agreement of affected operators. This
simply means that only those aircraft
operators .3ubject to the restriction
contained in the agreement need to
agree to it.. If. for example. an agreement
is proposed with respect to certain types
of aircraft, only operators of those
aircraft types would have to enter into
the agreement..

Second. and more importan~ it would
only he necessary to obtain the
agreement of affected aircraft operators
that are currently serving the airport or
that have indicated an intention to
institute service at the airport within 180
days of the effective date of the
agreement This proposal is intended to
strike a balance between the interest in

keeping the number of aircraft operators
that must consent to the agreement
within practicable limits and the need to
ensure that new entrants at the airport
are not excluded by virtue of the
agreement..

Of course. most agreements will not
have any exclusionary effects: many
will involve little more than a promise
hy affected aircraft operators who have
signed it to use their best efforts to
conform with practices designed to limit
noise in the areas surrounding the
airport. In most cases, the FAA does not
anticipate that any aircraft operator
would bave difficulty subscribing to an
agreement of this nature. Other types of
agreements are potentially more
troubling. For example, agreements
regarding the types of aircraft that may
be used, the bours of operation at the
airport, and noise budgets may all affect
specific aircraft operators or classes of
operators differently than others. For
this reason, the proposed rule would
require that any agreement include
aircraft operators with firm plans to
institute service as well as those already
at the airport. The FAA chose 180 days
as 8 reasonable cut-<lff point to
distinguish aircraft operators wbose
intention to provide service is well
developed, and who therefore may be
viewed as having a significant interest
in the subject of the agreemen~ from
those operators whose plans for service
are still under development

For similar reasons. the proposed rule
would require the airport operator to
publisb a notice of the agreement in a
newspaper of national circulation, an
areawide newspaper of general
circulation. and aviation trade
publications, and to give direct written
notification to aircraft operators serving
the airport or known to be interested in
serving the airport, if they would be
affected by the agreement. The airport
operator would also have to notify the
FAA and other interested federal, state,
and localgovemment agencies. The
published and direct notificstions
provided by the airport wolJd beve to
provide a clear description of the terms
of the agreemen~ including its purpose,
effective date. and the aircraft operators
or types of operators affected by the
agreement In order to qualify as parties
to the agreement. new entrant aircraft
operators would have 45 days following
the initial publication to provide
evidence that they intended to institute
service at the airport within 180 days
after the effective date of the agreement

The proposed rule would also require
that the airport operator notify the FAA
wben the agreement actually goes into
effect If the agreement is terminated for

any reason, such as expiration or
withdrawal by one or more parties, tl,e
airport operator would have to notify
the FAA and state its intention with
respect to the provisions of the
terminated agreement. Any continued
application of 8 noise or access
restriction would require compliance
with proposed subpart C or subpart D.

As noted above, the FAA proposes to
recognize noise or access agreements
with respect to State 2 operations. and
oxempt them from cost benefits enalysis
requirements prescribed by the Act for
restrictions on State 2 aircraft
operations under subpart C, even though
the Act is silent on this matter. This
proposal is based on the benefits of
agreements and the safe8'"ards of public
notice contained in the NPRM. Just as an
agreement pertaining to State 3
operations would not be covered by the
notice, analysis. and approval
requirements proposed for restrictions
under Subpart D of this NPRM, an
agreement pertaining to Stage 2
operations would not involve the notice
and economic analysis that would be
required for restrictions under proposed
subpart C.1n addition. although airports
would have to give the 45-day notice
described above. the agreements could
be effective without the lBO-day wailing
period required for Stage 2 restrictions
under subpart C.

The FAA invites comments on all of
the provisions discussed above. In
addition, commenters' attention is
particularly directed to the following
questions. After further consideration by
the FAA and review of the comments
received, the final rule may be modified
significantly from this proposal.

1. Are the notice requirements
proposed for agreements reasonable?
Although the Act does not expressly
require the form of notice proposed here,
sbould this rulemaldng require it? If
published and direct notification should
be mandatory, caD the requirements be
made less·burdensome? For example.
since affected aircraft operators would,
by definition, be parties to the
agreement, could the regulatory burden
be reduced appreciably by relying
exclusively on published notice, and
deleting the requirement for direct
notification of aircraft operators and
public agencies? Would publication
alone, as outlined in the proposed rule,
be sufficient notice? Would this provide
adequate information to new entrants?
Is 45 days a reasonable period for reply
to published notices? Is it reasonable to
require that the FAA be notified of the
implementation and termination of
agreements?
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2. Is the proposed requirement for a
written and signed agrsement
reasonable? A signed. written agreement
would undoubtedly lessen the ebance of
misunderstanding among parties. On the
other hand. the FAA is concerned that
requiriug:agreements to be in writing
might uwtecessariIy complicate and.
delay the agreement process. This. in .
turn. might mean fewer agreements.
more noise problems. and more
restrictions requiring FAA approval.
whieb could result in even more delay
and expense. .

3. The FAA has proposed to require
the agreement of those aircraft operators
currently serving the airport or intending
to do so within 180 days of the effective
date of the agreemenL Is this a
reasonable requirement in light of the
statutory reference to agreement by "all
aircraft operators"? One alternative
might be to give constructive notice to .
all aircraft operators through publication
of the agreemen~ the failure of an
aircraft operator to object to the
restriction contained in the agreement
would be considered consenL One
potential drawback to sueb an approach
would be that any aircraft operator.
whether or not it serves the airport.
could then object to the agreement and
delay its implementation until the
airport operator complies with proposed
subpart C or obtains FAA approval of
the restriction under proposed subpart
D. This would require the airport to
undertake the time and expense
necessary to conduct the analyses
required for a restriction under proposed
subpart C or subpart D.

4. What recourse, if any. should be
available to an aircraft operator not 
covered by the leo-day new en!:ant
limitation? That is. if an aircraft
operator wants to initiate service some
months or years after the agreement bOas
gone-into effect. to what'extent may it
appropriately be barred by the terms of
the agreement? Should the FAA treat an
agreed to restriction on a new entrant as
a subpart C or subpart D restriction.
whieb would then be subject to FAA
approval with respect to the new
entrant? Should it matter whether the
new entrant was in existence at the time
the original agreement was announced?
Would other remedies. e.g" the antitrust
laws (where treble damages may be
available};be sufficient to protect the
interests of new entrants against
exclusionary agreements?

5. Is it appropriate to allow
agreements to cover Stage 2 operations
as well as Stage 3? Is there a need to
require an economic analysis and 180
days' notice on Stage 2 restrictions. as
contemplated by the AcL If the airport

operator and the affected aircraft
operators can agree7

Subpart C pertains to review of
proposed restrictions on Stage 2 aircraft
operations. Restrictions on Stage 2
aircraft operations that are unilaterally
imposed by airport operators are subject
to analysis. notice and comment
requirements. The analysis must include
cost and benefit estimates of the
proposal and alternatives that were
rejected, Publication and direct notice
by airport operators is mandated (as
required in subpart B for agreements).
but use of the 14 CFR part 150 notice
and comment procedures are allowed as
an altemative. If substantial changes are
made to the proposal a new notice 'and
comment period is triggered.

The Act permits airport operators to
impose restrictions on Stage 2 aircraft
operations. subject to two conditions.
First, the airport operator must prepare
an analysis of the anticipated costs and
benefits of the proposed restriction.
Second. the operator must publish the
proposed restriction. together with its
analysis. at least 180 days before the
effective date. Interested parties would
then have an opportunity to comment
The statute requires the analysis to
include: [1) Anticipated or actual costs
and benefits of the existing or proposed
noise or access restriction: (2) a
description of altemative restrictions:
and (3) a description of the alternative
measures considered that do not involve
aircraft restrictions. along with a
comparison of the costs and benefits of
such alternative measures to the costs
and benefits of the proposed noise or
access restriction. The Act applies to
Stage 2 restrictions proposed after
October 1. 1990.

In carrying out the Act, 'the rule
proposes a process for analysis of. and
notice and comment on. the proposed
restriction. FAA has attempted to limit
the burden of requirements while still
ensuring that adequate information is
available to provide a clear
understanding of the proposed
restriction and its effects. The Act
maintains the existing authority (and
limitations thereon) and discretion of
airport operators to restrict the
operation of Stage 2 aircrafL Airport
operators are nbt required to obtain
approval by the FAA of a restriction
imposed on Stage 2 aircraft operations.
However. the Act instructs the Secretary
to formulate a national program to
phase out the operation of Stage 2
aircraft by December 31. 1999. and a
Notice of Proposed Rulemaking to carry
out this requirement appears elsewhere
in this issue of the Federal Register.

Given this national program. it is
anticipated that only in exceptional
circumstances will airports propose to
eliminate or phase out the operation of
Stage 2 aircraft in advance of the
deadlines established by the Federal
GovernmenL Airports that do propose
early phase outs are encouraged to ..
highlight the net benefits of the
"accelerated local phase out," in the
public notice and analyses required by
the Act as <Iescribed later in the
discussion of this subpart. It is
important that airport operators
demonstrate that the local restrictions
are not discriminatory and do not
constitute an undue burden on interstate
commerce. or an undue burden on the
national aviation system.

The statutory requirement for review
of restrictions on Stage 2 aircraft
operations does not apply to those
reacbed through agreement in subpart B
or those exempted by the Act. The Act
specifically exempts amendments to
existing restrictions on Stage 2 aircraft
operations that do not reduce or limit
aircraft operations or affect aircraft
safety.

As the Act requires. the proposed rule
states that an airport operator must
provide notice and opportunity to
comment at least 180 days before the
effective date of the restrictioo. The
FAA bas determined that the notice

. should be published in a newspaper of
national circulation. an areawide
newspaper of general circulation. and in
aviation trade publications. The airport
operator would also be required to
ootify directly aircraft operators
currently serving the airport and those
known to the airport operator to be
interested in serving the airport that
could be affected by the restriction. The
latter requirement was added to
consider potential new entrants. The
airport operator would also be required
to notify the FAA and other federal.
state. and local government agencies
with facilities or land use control
jurisdiction within the airport noise
study area. While the requirements for
notification as proposed are extensive.
they do not specify a unique source that
can always be relied on by various
airport users or interested pa.rt:1es.
Comments are therefore invited on
whether the FAA should publish in. the
Federal Register a brief summary of any
restriction proposed by airport
operators.

The proposed rule specifies tlie
information that would have to be
included in the published and direct
notifications to ensure that consistent
and complete information is provided to
those affected or interested in the
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proposed restriction. The primary
requirements Ill'9 far a clear, concise
description of the proposed restriction. a
brief discussion of the specific need for
and goal of the restriction, and a
summary of tha analysis of the
restriction. The full analysis of the
restriction could be Included In the
notice if the airport operator so chooses
or could otherwise be made available by
the airport operator for Interested
parties to review.

Other requirements for notice Include
Identification of the aircraft operators
expected to be affected. so that It is
clear which carriers the elrport operator
believes are affected by the proposed
restriction. the proposed method of
Implementation (e.g., city ordinance,
airport rule), and any proposed
enforcement mechanism. The proposed
method of Implementation and any
proposed enforcement mechanism will
provide further clarification on the
restriction and ramifications of failure to
comply with it.

In carrying out the statutory
requirement for analysis of the proposed
restriction, the proposed rule relterates
the language In the Act. as stated earlier
In the preamble. requiring analysis of
anticipated or actual costs and benefits,
description of alternative restrictions,
and a description of altemative
measures considered and 8 comparison
of the costs and benefits. The analyses
must be conducted In accordance with
generally accepted economic analysis
methods and reflect airline Industry
practice. Noise analysis and the
identlficatlon of the airport noise study
area must conform to the requirements
of 14 CPR part 150. as prescribed In
subpart A of this proposal. The airport
operator must specify methods used to
analY"e costs and benefits so that
Interested parties are able to conduct an
informed review.

In addition to the analysis required by
the Act. the proposed rule encourages
the elrport operator to provide specific
information about the proposed
restriction. Bi..mi.lar to information

. provided for a Stage 3 restriction. The
analysis for Stage 3 restrictions Includes
four types of information: (1) Back
ground information; (2J analysis of
the effect of the rule on elrport
operations, capscity, and aircraft noise;
(3) description of altemative
restrictions: and (4) a comparative
analysis of the benefits-and costs of
proposed restrictions and alternative
restrictions. The latter two requirements
are directly mandated by the Act. while
the first two are considered necessary to
comprehend and evaluate the analysis
raquired by the Act.

While not specifically requlred by law
or the proposed rule, the FAA believes
that this kind of information would be a
useful element of an adequate analysis
of a noise or access restriction and the
alternatives. The elrport operator would
be given discretion In applying this
guidance to its specific restriction
because each proposed restriction mey
requlre a unique approach to properly
estimate its Impact and that of
altematlve nonaircraft restrictions. The
FAA leeks comments ('In these issues.

In the final rule, It may be more useful
to those reviewing the proposed
"'strictions to require the analysis
described above rather than just
encourage it. On the other hand. types of
"'strictlons may vary considerably, and
It may be difficult to adequately apply
all the analyala requlrements to various
specific situations. It may also be
appropriate to require different levels of
analysis depending on the nature of the
elrpart or elrport operations where the
restrictions are proposed (e.g.
commercial service versus general
aviation alrportBJ or on the type of
restriction itself (e.g. absolute ban on
operations venus an hourly limit or
curfewJ. Permitting some elrport
operators to provide more limited
analysis may reduce the cost to the
elrport operator of implementing the
"'strictlon and expedite timely
implementation without adversely
affecting aircraft operators or the pub\ic.

The final rule may, therefore, requlre
all or a portion of the analysis
components identified in subpart D for
each proposed restriction on Stage 2
aircraft operations. The public Is'
specifically invited to comment on the
following issues:

1. Should detailed analysis
requirements for restrictions on Stage 2
aircraft operations. similar to those
required for restrictions on Stage 3
aircraft opentlons, be specified In the
rule? A1tematively, should optional
detailed analysiB requirement» be
described In an FAA advisory circular?
Beyond the requirements of the statute,
should any specific analysis be requlred
or encouraged In the final rule?

2. Should the analysis required for
restrictions on Stage 2 aircraft
operations vary with either type of'
elrport or type of restriction? U so, what
should be the basis for differentiating
analysis require"",nts?

S. Should the elrport proposing a
restriction on Stage 2 aircraft opentions
be required to explain explicitly why the
restriction Is not UD"'asonable,
arbitrary, or discriminatory; an tmdue
burden on interstate or foreign
commerce; or an undue burden on the

national aviation system, since these are
among the grounds for FAA legal
action?

Proposed Sabpart C would requlre
each airport operetor to establish a
public docket or similar method for
receiving and considering comments and
to make the comments available to
Interested parties upon request. A
minimum 45-day comment period would
be required. The public Is invited to
comment on whether the minimum
length of time to comment is adeque::. If
changes are made to the proposed
restriction. the operetor would be
required to advise Interested parties.
and make any changes to the proposed
"'striction and its analysis available.

U there Is a substantial change to the
proposed restriction or the analysis
during the 18lklay notice period, the
operator would be required to begin the
notice process again. Examples of a
substantial change are a more restrictive
proposal or a revision that aiters the
way Impecls are apportioned among
aircraft operaton. A new notice would
be required to permit parties an
adequate opportunity to comment. The
FAA seeks comments on what types of
changes to the proposal should relju1re a
new notice.

AIrport operators would have the
option of nsing part 150 procedures for
notice and commen!, because much of
the required process is similar to that
requlred under part 150. The part 150
process 1s more comprehensive in scope
in that It Includes compatible land use
planning, as well as restrictions on
aircraft operation. The FAA, therefore,
encourages ase of part 150 for meeting
the notice and comment requirements of
this subpart. The analysis of restrictions
on Stage 2 aircraft operations would
bave to be provided In the part 150
proce.. to meet the requirements of this
rule.

If an elrport operator decides not to
Implement the restriction, the interested
parties must be notified that the
restriction will not go Into affect:

As proposed. Subpart C would requlre
airport operators to provide notice and
comment on any proposed restriction
with ",spect to all categories of Stage 2
aircraft. regardless of the weight of the
aircraft. As directed by the Act. the FAA
is condactlng a study for the Secretary
of Transportation on the applicability of
subsections 9304 (aJ. (bJ. (cJ, and (d) of
the Act to restrictions on the operation
of Stage 2 aircraft that weigh less than
75.000 pounds. A draft of the slndy
results prodaced thas far, •Application
of Notice and Analysis Requirements to
Operating NoiseIAccess Restrictions on
Subsonic lets Under 75,000 Pounds," Is
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included in the docket for public
inspection. This FAA study is ongoing.
A final report and final
recommendations to the Secretary on
the applicability of section 9304 to small
Stage 2 atrcraft will be completed prior
to issuance of the final rule.

The draft FAA study considers noise
levels produced by such aircraft. the
benefits of general aviation. differences
in the nature of operations at airports.
and international standards with respect
to airport noise and other fa~tora.
Nothing in the analysis suggesta that It
would be appropriate to give these
aircraft less protection than heavier
aircraft against local restrictions. Study
resulta thus far do not provide clear
justification to treat Stage 2 atrcraft
under 75.000 pounds in the same manner
as Stage 3 atrcraft as advocawd by the
National Business Aircraft Association
(NBAA).

The NBAA argumenta are provided in
an unsoliciwd submission to the
Sacretary entitled ''The Applicability of
Section 9304 of the Airport Noise and
Capacity Act of 1990 to Stage 2 Aircraft
Weighing Less than 75.000 Pounds," As
required by Department of
Transportation procedures. a copy of
this submission has been placed in
Docket No. 26432. NBAA contends that
Congress conwmplaWd according Stage
2 aircraft weighing less than 75.000
pounds the status of Stage 3 atrcraft for
purposes of section 9304 of the Act. The
Act exempta aircraft of less than 75.000
pounds from the Stage 2 phase-out
requirement and the non-addition rule.
NBAA argues that. in general. small
Stage 2 atrcraft are C<lmparable to
single-event noise created by Stage 3 air
carrier atrcraft. and that small Stage 2
aircraft do not generally cause noise.
prohlems at airports served by air
carriers.

Data presenwd in tha FAA draft study
do not show a consistent relationship
between noise produced and the weight
of Stage 2 aircraft. Some small Stage 2
aircraft are noisier than. Stage 3 atrcraft.
AIrcraft noise heard on the ground ts tha
result of complex factors in the design
and operation of the atrcraft. and weight
alone cannot be used to determine noise
produced. Also. general aviation
airports that are frequented by Stage 2
aircraft weighing less than 75.000
pounds often have less land in buffer
zones around the airport. or are
surrounded by noncompatible land uses.
Typically, the ambient noise levels
surrounding general aviation airports
are also distinctly lower. making
individual flights more noticeable. The
public is invited to comment on the FAA
and NBAA studies. and to provide data

that would help resolve the issue on
whether the fmal rule should distinguish
Stage 2 aircraft weighing less than
75.000 pounds. Comments on both
studies should be submitted to the
docket ilIld will also be considered as
comments on this aspect of the proposal.

Subpart D concerns the approval of
restrictions on Stage 3 aircraft
operations that are not the product of
voluntary agreements (within the scopa
of subpart B). In subsection 9304[c). the
Act provides that no airport noise or
access restriction on the operations of
Stage 3 atrcraft may be imposed unless
it has been agreed to by the airport
operator and all atrcraft operators. or
has been submitted to and approved by
the Secretary pursuant to an airport or
aircraft operator's request for approval.
The Saaretary ts required by subsection
9304{d) of the Act to approve or
disapprove an application not later than
the 180th day after receipt of a request
for approval and shall not approve e
restriction unless there is substantial
evidence that six conditions have been
met. Sacretarlal authority hes
subaequently been delegated to the PAA
Administrator. The Pederal Government
is only empowered with approval or
disapproval authority for Stage 3
restrictiona and does not have similar
authority with reapect to voluntary
agreements.

The conditions of approvaL aa defined
In the Act. are that the proposed
restriction: (lJ Is reasonable.
nonarbitrary, and nondiscriminatory; (2)·
does not create an undue burden on .
interstate or foreign commerce: (3) ia not
inconsistent with maintaining the safe
and efficient utilization of the navigsbJe
airspace: (4) does not conflict with any
existing Pederal stalute or regulation: (5J
haa been subject to adequata
opportunity for public commen~ and (6J
does not creete an undue burden on the
national aviation system.

To implement the requirements of the
Act. the FAA proposes a {our-step
praces&. fust. to provide substantial
evidence. the applicant (airport operator
or aircraft operator) must develop an
analysis of the proposed restriction.
Second, the analysis and other pertinent
information must be made available for
notice and comment to interested
parties. Third, the operator must
develop and submit an application to
the FAA. including a summary of .
substantial evidence of compliance with
the six statutory conditions. Fourth. the
FAA will review and approve or
disapprove the application within 180
days.

The FAA has atwmpted to limit the
compliance burden whila ensuring that

adequate information is avallable to
allow an approval or disapproval to be
made based on an evaluation of
evidence presented regarding the six
statUtory conditions.

.As required by the Act. the rule would
apply to proposed restrictions on Slage 3
aircraft that first become effective after
October 1. 1990, except for those
specifically exempted by subsection
9304[a) of the Act. A. with the treatroent
of proposed restrictions -on Stage 2
aircraft. a subsequent amendment to a
restriction on Stage 3 aircraft in effect
on the date of enactment. or an
amendment to '8 restriction on Stage 3
atrcraft previously approved by the
FAA. would be subject to the
procedures of this subpart. as required
by tha statute. if the amendment will: (1)
Further reduce or limit aircraft
operations: or (2) affect aircraflsafety.

As mandated by law, the proposed
rule would require that the applicent
provide notice and opportunity for
public comment before submitting the
reatriction for PAA approvel. To provide
adequate notice. the FAA proposes that
the notice be published in e newspaper
of national circulation. and areawide
newspaper of general circulation, and in
aviation trade publications.

Airport operators would also be
required to directly notify the PAA snd
other interested federal, state, and local
government agencies. and aircraft
operators serving the sirport. and those
known to the airport operator to be
interested in serving the airport. that
could be affected by the restriction.
Consistent with the Stage 2 process. the
latter requirement was added to take
into account potential new entrants.

The proposed requirements of subpart
D for publication and direct notice
would be the same a8 those proposed in
subpart C for the Stage 2 uotice process.
As proposed here in subpart D. the
primary notice requires a clear, concise
description of the proposed restriction. a
brief discussion of the specific need for
and goal of the restriction. and a
summary of the anelysis of the proposed
restriction. The full analysis of the
restriction could either be included in
the notice. if the applicant so chooses. or
made available by the applicant for
interested parties to review. The notice
would also include identification of the
aircraft operators expected to be
affected, the proposed method of
implementation (e.g.. city ordinance.
airport rule) and any proposed
enforcement mechanism.

The proposed analysis requirements
are designed to provide the FAA with
the information necessary to make the
statutorily required flDdings. By stalute.
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the Secretary cannot approve a
proposed restriction unless there is
subGtantial evidence that the proposed
restriction: (1) Is reasonable,
nonarbitrary and nondiscriminatory: (2)
does not create an undue burden on
interstate or foreign commerce; (3) is not
inconsistent with maintaining the safe
and efficient use of the navigable
airspace; (4) does not conflict with any
existing Federal statute or regulation; (5)
bas been subject to adequate
opportunity for public commen~ and (6)
does not create an undue burden on the
national aviation system.

The FAA believes that the burden is
properly placed on the applicant to
prove substantial evidence of
compliance with the six statutory
conditions. To ensure that substantial
evidence is available, the FAA proposes
that an analysis be developed to provide
an adequate understanding of the
proposed restriction and to provide the
information necessary to support the six
statutory conditions. Using that
analysis, the applicant would provide a
summary of evidence establishing that
eac!: of the six statutory conditions has
been mel Because the Act requires an
analysis of costs and benefits for
proposed restrictions on Stage 2 aircraft,
and because such analysis has a.direct
bearing on determinations of1lf1due
burden. the FAA believes the same
information is appropriate for the review
and approval of proposed restrictions on
Stage 3 aircraft.

Both the analysis and the summary of
evidence regarding compliance y,1th the
six conditions would be made available
during the notice and comment period
and provided to the FAA as part of the
application.

To develop the analysis, the FAA
proposes that the following elements
must be provided: (1) the text of the
proposed restriction: (2) a detailed
description of the problem: (3)
background information. including maps
and projected activity data; (4)
descriptions of alternative nona!=aft
measures that have been considered
and rejected; (5) the effect of the
restriction on airport operations and
capacity, (6) the expected impact on
aircraft noise, with and without the
restriction; and (7) comparative analyses
of the benefits and costs of the proposed
restriction and alternative measures.

The FAA believes that the first three
elements are necessary to understand
the purpose and context of the proposed
restriction and should not present a
burdensome requirement The remaining
four elements sbould demonstrate that
the proposed restriction is not
unreasonable. arbitrary. discriminatory,
an undue burden on interstate or foreign

commerce, or an undue burden on the
nB~onal aviation system.

Specifically, a description of
alternative nonaircraft measures
considered and rejected would address
whether the proposed restriction is
arbitrary. The effect of the proposed
restriction on airport operations and
capacity would be important to
determine whether the restriction is
discriminatory or an undue burden. The
expected impact on aircraft noise, with
and without the restriction. would be
essential in determining reasonableness
of the restriction. Finally. an analysis of
the benefits and costs would also be
important in determining wbether the
proposed restriction would be an undue
burden on interstate or foreign
commerce, or an undue burden on the
national aviation system.

Within these general requirements for
analysis, the rule proposes guidance on
the type of information that should be
developed as the basis for the analysis
of the restriction. if reasonably available
and appropriate in the particular case.
There are no mandatory requirements.
only guidance, in the proposed rule as to
consideration of specific components in
the required cost·benefit analysis;
considerable discretion is allowed
applicants in the proposed rule with
regard to the components utilized in the
analysis. For instance. general aviation
airports that are not used by scheduled
air carriers may not need to consider the
economic effect of the proposed
restriction on air carriers and airline
passengers. Similarly determined by a
specific airport's situation. an analysis
of the proposed restriction's economic
effect on providers of airport services
other than aircraft operators would not
be needed if none would be affected.
These instances exemplify the flexibility
envisioned by the proposed rule's
guidance.

The analysis would be conducted in
accordance with generally accepted
professional practice for estimating
costs and benefits and applicable
Federal guidelines for analyses of noise.
Proposed subpart D identifies
components of costs and benefits that
the analysis sbould consider. if
appropriate. However. consideration of
specific components of costs or benefits
would not be mandatory in this rule as
proposed: flexibility is allotted to
applicants as to the components of the
requisite cost·benefit analysis.
. The proposed rule thus provides
general requirements for cost·benefit
analyses, instead of detailed
methodology, because a unique
approach may be required to estimate
properly the effect of each proposed
restriction and its alternatives. The FAA

is seeking comments on the proposed
requirements of the analysis and the
supporting guidance. While the FAA
understands that each item of
information may not always be
appropriate for all situations, the
proposed rule sets out an illustrative list
of elements ohn analysis. The final rule
may specifically require that the
applicant conduct all or a portion of
analysis components identified in
proposed subpart D. The public is
specifically invited to comment on the
following issues regarding the anaJysis:

1. Are the proposed analysis
requirements appropriate?

2. How would' compliance wi th the
conditions of approval be demonstrated
In the absence of equivalent analysis?

3. Should the elements of analysis for
proposed restrictions on Stage 3 aircraft
be detailed in the rule. or described in
an FAA advisory circular?

4. Should all epplicants be required to
consider a specific list of costs and
benefits in the analysis of their proposed
restrictions on Stage 3 aircraft
operations, rather than have the
flexibility as proposed?

5. Should the required analysis of a
restriction on Stage 3 aircraft operation&
vary with either type of airport or type
of restriction? If so, what categories
sbould be established to differentiate
analysis requirements.

M proposed. once the analysis is
tomplete. the applicant would develop a
summary of evidence, based on the
analysis, showing that the six statutory
conditions for approval have been met.
FAA would also review the applicant's
analysis with regard to the six
conditions. However, FAA believes thet
it is to the applicant's benefit to
construct its own summary of evidence.
higbligbting those results of the analysis
that the applicant believes would
substantiate the conditions for approval.

The FAA further proposes guidance
on each of the six conditions defining
evidence that the FAA believes would
demonstrate fulfillment of the statutory
conditions. For instance, under evidence
that the restriction is reasonable,
nonarbitrary, and nondiscriminatory.
the proposed guidance recommends
evidence that a current or projected
noise or access problem exists. and
evidence that there is a reasonable
change that expected benefits will equal
or exceed expected costs.

The guidance includes elements that
would be developed as part of the
analysis. but also permits the use of
other information. Taken together, the
types of evidence listed in the proposed
rule would be regarded as suffident,
substantial evidence for approval.
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However. it would not be necessary to
provide each type of evidence to fuJfilI
the statutory conditions. provided that
all statutory conditions are supported by
substantial evidence. The more evidence
provided, the greater the likelihood of
condition fulfillment. The summary of
evidence should be drawn from the
analyses.

The proposed rule would thus provide
general requirements on evidence in
recognition that each proposed
restriction may require a unique
approa":" While the proposed rule
would provide discretion to the
applicant in presenting substantial
evidence of the six statutory conditions.
it may be helpful for the final rule to
provide more specific guidance. It may
be desirable for evidence requirements
to vary either by the nature of the
airport or airport operationa or by the
type of restriction. The final rule may.
therefore. require all or a portion of the
evidence identified in proposed subpart
D for each restriction proposed on Stage
J aircraft operations. The public is
specifically invited to comment on the
following questions:

1. Shculd a mandatory list of evidence
be provided in the rule to demonstrate
fulfillment of each statutory condition
for approval of the restriction? If so.
what should the evidence consist of?

2. Should evidence requirements for
approval of restrictions on Stage 3
aircraft vary with either type of airport
or type of restriction? If so. what
categories should be established to
dilferentiate evidence requirementsr.

If a restriction of Stage 3 aircraft
operations would also affect other
classell of aircraft. the analysis must be
sufficient for the FAA to understand the
entire proposal However, the FAA is
limited to acting only on the Stage 3
component; the Stage 2 component may
be implemented 180 days after the
public notice required in subpart C.

Airport operators would have the
alternative of using 14 CFR part 150
procedures for notice and comment to
comply with requirements proposed in
subpart D. as long as the enelysis of the
restriction complies with the
requirements of subpert D. Again. as
proposed in subpart Co the FAA would
encourage use of the part 150 process
becaulle it is more comprehensive in
that it considers land use competibility.

As with the Stage 2 review process.
proposed subpart D would require eech
applicant to establish a public docket or
similar method to receive and consider
comments. and to make then available
to interested parties upon request

Once the comment period hes closed,
the applicant could suhmit the proposed
restriction to the FAA for epproval.

Within 30 days of receipt, the FAA will
review the application for completeness
and will subsequently return an
incomplete application to the applicant
with identification of any deficiencies.
An'application that is returned as
incomplete may be revised lind
resubmitted to the FAA if. within 30
days after return of the application. the
applicant notifies the FAA of its intent
to resubmit a lupplemented application.
If an applicant declines to complete an
application that has been returned twice
by the FAA as being incomplete. the
FAA (with one exception) will deny the
application. The exception is t.ltat the
FAA may continue to review
environmental documents that have
been supplemented and resubmitted to
the FAA. The initial review for
completeness is to ensure that sufficient
information has been provided by the
applicant to permit a prodent decision _
on whether the proposed restriction
meets the statutory conditions for
approval. Based upon this information
and other information that the FAA may
obtain by inquiry or analysis. the FAA
would approve or disapprove a
restriction within 180 days of the date of
receipt of a complete application.
Incomplete applications may be denied
by the FAA because of noncompliance
with proposed § 161.311••Application
procedure for approval of proposed
restriction.· In such a case. the FAA
would not assume liability for noise
damages resulting from a taking as
described in section 9J06 of the Act.

Restrictions would be approved or
disapproved in total, I.e.. in whole only.
and not in part. The FAA is considering
a procedure to allow applicants to
propose alternative restrictions and
their order of preference. Under this
procedure. if the epplicant hal given
public notice and has conducted an
analysis of the a1temativel in
compliance with thi. lubpart. the FAA

,may approve an alternative in the event
that the proposed restriction il
disapproved. Thus. applicants would be
provided flexibility. and would not have
to wait 180 days to propose and receive
approval of an alternate restriction. The
FAA would not independently epprove
portions of a restriction and disapprove
other portions. Formulation of a noise
restriction program incorporating
restrictions on Stage 3 aircraft is lolely
the initiative of the applicant. Comments
are invited on ·this procedure.

A restriction that is approved by the
FAA may be subject to a condition that
the applicant adhere to commitments'
and actions delcribed by the applicent
in its application for approval of
propoled restrictions. The FAA would
not, however,lmpos& conditions

unrelated to the presentation made by
the applicant.

The FAA would notify the applicant
of receipt of a complete application and
of the date by which a decision will be
.made. Notice of the proposed restriction
would be published in the Federal
Register to ensure the widest possible
notification. Interested parties may file
comments on the application within 30
days of publication. The FAA believes
ther 30 days is adequate notice given
that it must approve or disapprove the
proposed restriction in 180 days. and
that interested parties have already had
an opportunity to review the propossl
during the initial 45-day notice period
provided by the applicant.

The application for aproposed
restriction would have to include
evidence that the public review process
was Garried out and a summary of any
comments received. The application
would also have to include an analysis
of the proposed restriction and summary
of evidence that the six statutory
conditions are met. Finally. the
application would have to be
accompanied by a draft environmental
document that co",plies with FAA
guidelines. The rationale for requiring an
environmental document for proposed
restrictions and reevaluations as
p;oposed in subparts D and E is
addressed in the Environmental Issues
section below.

The FAA would test a prop08ed
restriction on Stage 3 aircraft using
standards for approval contained in the
Airport Noise and Capacity Act of 1990.
However, as appropriate. the FAA
would also consider the significance of
the proposed restriction under the
requirements of other la~s, including
the Federal Aviation Act of 1958 (49
U.S.C. App. 1301 et seq), the Aviation
Safety and Noise Abatement Act of 1978
(49 U.S.Co App. 2201 et seq). the Airport
and Airways Improvement Act a9

amended (49 U.S.C. App. 2201 et seq),
and the National Environmental Policy
Act of 1969 (49 U.s.Co App. 4321 et seq).

If changes are made to the propo~ed

restriction during any part of the
process. the applicant would be required
to advise interested parties. and make
any changes to the proposed restriction
and its analysis av.ailable. If there is a
substantial change in the proposed
restriction or the analysis after the
period of notice and comment. the
applicant would be required to publish a
new notice. If there is a substantial
change in the proposed restriction or the
analysis during the lBO-day FAA
approval process, the applicant would
be required to notify the FAA thet it is
withdrawing Its propOSAl and to publish
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a new notice. The FAA would then
publisb in the Federal Register a notice
stating that it has terminated review of
the proposal.

The FAA proposes a definition of
substantial change as including, but not
limited to. a more restrictive proposal or
a revision that alters the way impacts
are apportioned among aircraft
operators. The FAA seeks comment on
what level of change to a proposed
restriction should be required to begin
the process again.

Following review of the appli~a.lion.

the FAA would issue an order approving
or disapproving the proposed restriction
and would publish its decision in the
Federal Register and notify the applicant
in writing. The order would include a
full statement of the ressons for the
FAA's decision. Failure to provide
substantial evidence supporting the
conditions for approval specified in the
Act would be grounds for disapproval of
the proposed restriction.

If a proposed restriction on Stage 3
aircraft operations has been approved
and the airport operator decides not to
implement the restriction, interested
parties would have to be notified.

Subpart E of the proposed rule
prescribes procedures for reevaluation
of restrictions produced in conformance
with the requirements of subparts B or
D. Subsection 9304[f) of the Act
(encompassing both agreements and
restrictions) states that the SeCl'etary
"may reevaluate any noise restrictions
previously agreed to or approved"
pertaining to Stage 3 aircraft operations.
Subsection 9304(g) authorizes the
Secretary to establish procedures for
conducting 8 reevaluation. However.
subsection 9304(g) also requires that
reevaluations "shall not occur less than
two years after a determination [to
approve or disapprove the restriction
under proposed subpart DJ has been
made with respect to IUch restriction:'
The reevaluation procedures of the Act
do not apply to restrictions on Stage 2
aircraft operations.

Subp&rt E of the proposed rule
implemems the two provisions of the
Act regardil1g reevaluation. The
proyosed role contemplates a three-step
procedure for conducting reevaluations
of restrictions on Stage 3 aircraft
operations. First, an aircraft operator
applying for reevaluation would provide
evidence to the FAA that the otatutory
conditions for considering B

reevaluation have been met. Second,
when the FAA determines that the
statutory conditions have been met, the
petitioner would be instructed to publisb
a notice of its request. conduct an
analysis, and obtain public cornmeol
(This atep would parallel the

requirements that would have been
placed on the airport operator that
originally requested approval of the
restriction.) Third. the petitioner would
submit to the FAA evidence that one or
more of the statutory conditions
necessary for approval of restrictions on
Stage 3 aircraft have been violated.
along with the comments and analysis.
The FAA would offer an additional
opportunity for comment, and
subsequently issue a determination 8S to
whether the restriction should be
allowed to continue.

Under subsection 9304(f), only an
aircraft operator may request
reevaluation of 8 restriction. The Act
provides two initial demonstrations
before a reevaluation proceeding may
begin. The aircraft operator must be
"able to demonstrate that there has
been 8 change in the noise environment
of the affected airport." However, the
simple fact of a change in the noise
environment is not enough. The aircraft
operator must also show that
"reevaluation • • • of the previously
approved or agreed to noise restriction
is therefore justified." i.e.. the aircraft
operator must show a potential
relationship between the changed noise
environment and a change in the
conditions for approval that had been
met previously for restrictions on Stage
S aircraft operations.

Proposed f 161,403 would quantify the
amount of change in the noise
environment that would ordinarily be
required for the FAA to conaider
instituting a reevaluation proceeding.
The petitioner would be expected to
show that there had been either a DNL
change of 1.5 dB or greater over
noncompatible land use, or a change of
17 percent or greater in the
noncompatible land use within the
airport noise study area. That is. the
FAA would look at whether there had
been a significant change in either noise
levels or land use. The 1.5 dB noise
change is derived from FAA guidelines
for implementation of the National
Environmental Policy Act 0'£ 1969
(NEPAl that identify a 1.5 dB increase aa
significant. Similarly, 14 CFR part 150
requires noise exposure maps to be
revised when such an increase has
occurred. Since a 1.5 dB DNL change
increases a noise contour area by
approximately 17 percent, a 17 percent
change in noncompatible land use is
proposed as an alternate threshold. As
proposed, this rule would consider
either an increase or decrease in noise.
An increase in noise could indicate that
a restriction is not reasonably related to
relieving 8 noise problem. or that the
benefits are less than previously
estimated. A deerease in noise could

indicate a restriction is no longer needed
to resolva a noise problem. The FAA
invites comments on whether the
proposed quantitative criteria are
appropriate.

It should be noted that the FAA does
not intend that these thresholds be
abolute barriers in considering an
application for reevaluation. An aircraft
operator may submit reasons why a
noise change that, while not meeting
these standards. nevertheless justifies
the reevaluation. and such a requests
would be considered on a case-by..case
basis.

An aircraft operator would also have
to show the connection between the .
alleged noise change and the need for
reevaluation, In particular, the aircraft
operator would have to demonstrate the
likelihood that the restriction would no
longer meet one or more of the statutory
conditions for approval of 8 restriction.
These statutorily mandated conditions
are set forth in proposed f 161.317. The
aircraft operator would be expected to
refer to any previous analysis relevant
to the challenged restrictions submitted
under proposed subpart D. Comments
are requested on the extent to which
such references should be mandatory
and what amount of access should be
provided to models and data used in the
application for approval under proposed
subpart D.

An aircraft operator would submit this
information to the FAA, along with a
concise description of the restriction, its
effective date, a copy of the full text,
and other identifying information set
forth in proposed f 161.405. In addition,
the aircraft operator would be required
to show that it had attempted to resolve
the dispute at the local level with the
airport operator and other interested
parties. While a matter of discretion. the
FAA believes that aircraft operators
should make an effort to achieve a
mutually agreeable solution to a dispute
before requesting the FAA to overturn a
restriction.lf. following review of these
submissions, the FAA determines that
reevaluation is not justified. it would
notify the aircraft operator and the
affected airport operator and indicate
the reasons for this determination.

If the reevaluation appears to be
justified. however, the FAA would direct
the petitioner to publish a notice of the
reevaluation and to notify directly
specified classes of persons expected to
have an interest in the procee1ing. The
published notice and direct notification
procedures would be essentially the
same as those proposed for the initial
proponent of a restriction. The public
comment period would have to be at
least 45 days. and the aircraft operator
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would have to notify parties and extend
the comment period if it changes the
analysis during or after the comment
period. The FAA Invities comments on
whether the proposed 45-day comment
period is appropriate,

At the conclusion of the comment
period, the aircraft operator would then
submit to the FAA its analyses and
evidence that the public had been given
ailequate notice and.opportunity to
coinment (including a summary of the
comments received), The FAA would
then provide for an additonal 45-day
comment period. during which time the
public could submit comments directly·
to the FAA. This comment period is
longer than that provided in subpert D
because the FAA is not under a
statutory lllG-day limit for reevaluations.
The FAA would specifically solicit
comments from the airport operator
during this period. and mey confer with'
the aircraft operator, the airport
operator. or other parties to gather
edditional information. )be FAA may
also hold an informal meeting to gather
additional information.

The FAA would consider the petition
for reevaluation under the same
conditions as. the initial request for
approval of 8 restriction. That iS t the
proponent. in this case the aircraft
operator. would be expected to carry the
burden of demonstrating by substantial
evidence that the restriction did not
meet the statutory conditions for
approval. Because the FAA recognizes
that airport and aircraft operators both
have a need for stability and certainty in
planning operations, restrictions should
not be lightly imposed or overturned.

There would be one important
difference. however, between the
burden on the initial proponent and the
burden <In the applicant for
reevaluation. By the terms of the Ac~
the airport operator imposing 8

restriction must meet all six statutory
conditions for approval. Because a
restriction does. not comply with the Act
unless it meets all six conditions. it
follows that an aircraft operator seeking
reevaluation would need only:
demonstrate. by substantial evidence. .
that the restriction now failed to meet
anyone of those conditions.

It should be noted here tha~ while
subsection 9304( f) Df the Act clearly
refers to reevaluation of both
restrictions and agreements. the two
year minimum waiting period for a
reevaluation described in subsection
9304(g) refers only to restrictions.
However. the rule proposes a similar
two-ye.ar,minimum on Stage 3
restrictions contained in agreements.
The FAA believes that the undedying
rationale. of a stable noise requirement

also supports this two-year waiting
period. In any even~ few, if any,
petitions under this subpart are
expected with respect to agreements.

If the FAA concludes its reevaluation
with a determination that the restriction
still meets the conditions for approval,
the FAA will tenminate the proceeding
and take no further action. But if a
restriction is found to no longer meet the
statutory conditions, the airport
operator would be required to rescind
the restriction. Failure to do so would
.ubiect the airport operator to the
sanctions described in proposed subpart
F, discussed below, plus possible
administrative action by the FAA and
legai action by the United States. Where
the improper restriction is contained in
an agreemen~ the agreement could not
be enforced with respect to Stage 3
operations. It should be noted that the
FAA's action would be prompted only
by the airport's enforcement of the
disapproved restriction. The FAA
actions would not affect any
contractural obligations contained in the
agreement.

Subpart F speaks to sanctions
imposed for noncompliance with the
rules: limitations that are mandated by
the Act on Airport Improvement
Program Funds and Passenger Facility
Charges (pEG). The statute requires that
AIP funds and PFC authority be
terminated upon the airport operator's
receipt of notice of a violation of the
requirements of the rule. The FAA
interprets sanctions for noncompliance
as applicable to all agreements and
restrictions under proposed part 161.

Section 9304 of the Act states:
Sponsp~ of facilities 'operating under

airport noise or access restrictions on Stage 3
aircraft operationa shall not be eligii.Jle to
impose a passenger facility charge WIder
.ection 1113(e) of the Federal Aviation Act of
1958 and shall not be eligible for grants
authorized by section 5Q.5 of the Airport and
Airway Improvement Act of 1982 after the
90th day foUowing the date on which the
Secretary Issues a final rule under .ubsection
9304(a) of this Act. unle8ll such restriction.
have been agreed to by the airport proprietor
and aircraft operaton or the Secretary has
approved the restrictions under this subtitle
or the re.trictions have been rescinded.

Similarly, Section 9307 of the Act
states:

Under no conditions ahallany airport
receive revenuee under the proviSlOt1J of the
Airport and Airway Improvement Act of 1982
or impose or collect a p888enger facility
charge under .ection 1113(e] of the Federal
Aviation Act of 1958 unless the Secretary
8Uurel that the airport Is not imposing any
noise or access restrictions not in compliance
with this lubtitle.

Although the FAA assumes that such
violations will occur only rarely, if ever,
proposed subpart F delineates
procedures to implement the statutory
requirements. The procedures would
apply when the FAA obtains evidence
that a noise or access restriction is being
imposed by an airport operator or a
"public agency" in violation of the final
rule adopted in this rulemaking. (In
Docket 26385, the FAA has issued an
NPRM titled Passenger Facility Charges,
proposed 14 CFR part 158, which would
define a "public agency" as "a State or
any agency of ODe or more States. a
municipality or other political
subdivision of a State. a tax-supported
organization. or aD Indian tribe or
pueblo that: (1) Controls a commercial
service airport; and (2) is legally.
financially, and otherwise able to.
assume and carry out the assurances in
an application for PFC authority and
any condition imposed by the
Administrator on approval." See 56 FR
4678, February 5, 1991. Comment. on the
proposed definition should be directed
to the Pas.enger Facility Charges
docket.)

The FAA would give written notice of
the apparent violation to the airport
operator or public agency, which would
then have 30 days following receipt of
the notice to provide satisfactory
evidence that it is in compliance with
this part. Such evidence could include,
for example. a written certification that
the alleged restriction is not being
imposed at the airport. or evidence that
the restriction was approved by the
FAA under the provisions of subpart D
of the proposed role or was agreed to
under Subpart B.

Once the 3O-day reply period has
expired without satisfactory evidence of
compliance, the FAA would notify the
airport operator or public agency that it
intends to terminate Airport
Improvement Program (AlP) grants and
rescind approval of any authority to
collect a Passenger Facility Charge
(PFC). The FAA would also publish a
notice in the Federal Register and invite
public comment. Following re,..-iew of the
comments. if any, the FAA would issue
a final determination.

If the FAA determines to tenminate
AIP funds and PFC authority. there will
be no further reimbursement to the
airport operator for costs incurred prior
to the notice and additional AIP gra.nts
would be discontinued immediately
upon notice. The authority to collect
PFC's would be terminated within 30
days following the FAA's deteneination,

It should be noted that the FAA's
determination that an airport operator
or public agency was imposing a noise
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or scceos restriction In violation or this
rule would be separate from any finding
or a violation or the grant assurances
required under the Airport and Airway
Improvement Act [AAIA). A violation or
the grant ..surances would be
Investigated and acted upon under
applicable provisions or the AAIA.
However, any evidence developed In an
action under this subpart wo~d. or
course, also be relevant with regard to a

. finding of a violation of the AAIA grant
assurances.

Commenters on this subpart are
requested to address the following
questions, In addition to their other
concema. After further consideration by
the FAA and review of the commenb
received. the final rule may be modified
significantly from this proposal.

1. Although the prohibition on
eligibility for AlP funds and collection or
PFC's is required by the Act. and tha
FAA expects that proceedings under
this subpart will be rare. the agency
recognizes that any risk of withdrawal
of funding could be viewed adversely by
the capital markets. Is there any way for
the FAA to mjnjmize thia problem
consistent with our statutory obligation?

2. Note that the Act does not provide
for, an<;l the FAA will not adopt in this
rulemaking. the use of trial-type
procedures under subpart F.
Nevertbele... comments are invited on
the feasibility of making the necessary
findings on the documentary record.

3. Are the proposed notice
requirements appropriate? Is there a
need for a public comment period In
addition to the lime allowed for the
airport operator or public agency to
respond to the alleged violation?

4. Should authority to impose a PFC
be suspended immediately following a
determination of a violation, just 88
additional AlP funds would be
suspended immediately, or ia 30 days (or
some other period) necessary to allow
air carriers to make an orderly
adjuslment? What should become of
PFC funds received by the airpnrt
following an FAA determination of a

. violation. but prior to the end of the 30
day period?

Postponement Requested
Becauoe of the statutorily imposed

short limeframe for finalization of this
rulemoking, the FAA requests airport
operators now considering restrictions
to postpone further action nntl1 the FAA
Issues a final rule. With certain specific
exceptions, the Act governs restrictions
on Stage 2 aircraft operations that are
proposed after October 1, 1990, and
restrictions on Stage 3 aircraft
operations that become effective after
that date. Not included In these

statutory exceptions are restrictions
proposed or adopted during the federal
rulemoking process. Thus, airport
operators who proceed to adopt
restrictions before the final rule is
adopted, and without complying with
the Act, risk the consequences for
violation specified In the Act.

Environmentallssuell
Anolysis Requirements for

Restrictions on SIage 3 Aircraft
Operations ond Their Reevaluation.
Subparts D and B require ..deral
deciaions involving the approval or
disapproval of a proposed restriction on
Stage 3 aircraft operations or the
reevaluation of a restriction on Slage 3
aircraft. respectivaly. Moreover. the
Federal deciaions an the proposals (i.e.,
the reslrictlon or reevaluation of the
restriction) are subject to the
requirements of the National
Environmental Policy Act (NEPA). In
accordance with FAA environmental
procedures implementing NEPA with
regard to each proposal the FAA must
either [1) determine that a propoaalia
categorically excluded from the
preparation of an environmental
document because It neither Individually
nor cumulatively hat a significant effect
on the environment or (2) prepare an
environmental impact statement or a
finding of no significant impact, 88
appropriate.

The FAA does not anticipata that
propollllla submitted under subparts D
and E will have a significant
environmental impact. although there
may be some 'extraordinary
circumstances In which a significant
impact could occur. At this lime, the
FAA does not bave sufficient data on
which to bese a categorical exclusion
for these proposals. Therefore, there is a
requirement in both proposed subparts
D and B for the applicant to submit to
the FAA a draft environmental
document complying with FAA's
environmental guidelines. together with
the applicant's other analyses. The FAA
will Independently evaluate this draft
environmental document and use ib
Information (supplemented as necesaary
by the FAA) to prepare a finding of no
significant impact or. possibly. an
environmental impact statement before
Issuing a determination on. the
applicant's proposal.

The FAA specifically invites
commenb on the appropriateness or
requiring applicants to submit dreft
environmental documents, and seeks
response to the following questions:

1. What environmental considerations
other than noise should be analysed for
proposals submitted under subparts D or
E?

2. Waat data is avallable with respect
to whether noise and any other impacts
resulting from sucb proposals may reach
significant levels as defined in FAA
Order 5050.4A, Airport Environmental
Handbook? [A copy of this order is
avallable In the docket.)

3. Is there any data to support
categorical exclusion of these types of
proposals from FAA NEPA
requirements?

4. Are there any alternative
procedures for conducting an
environmental evaluation of these
proPosals to ensure compliance with
NEPA other than through those In
existing FAA environmental orders?

Environmental Analysis of the Proposed
Rule

This proposed rulemaking ia In
response \0 section 9304 of the Airport
Noise and Capadty Act of 1990. The Act
directs the FAA to establisb by
regulation a national program for
reviewing airport noise and access
restrictions on operations of Stage 2 and
Stage 3 aircraft. Including the provision
.for adequate public notice and comment
opportunities on such ....trictions. The
Act sets fortb requirements specific to
Stage 2 and Stage 3 restrictions that
must be met before these ....trictions
become effective: mandates FAA review
and approval or disapproval of Stege 3
restrictions according to specific
criteria: establishes criteria for
reevaluation of Stage 3 ....trictions;
delineates a number of limitations on
the applicebility of the Act; and
provides that sponsors of facilities
implementing Stage 3 restrictions that
fail to comply with the Act shall not be
eligible to impose a Passenger Facility
Charse or receive an Airport
Improvement Program grant, The FAA's
discretion ia very limited with regard to
implementing the requirements of the
Act,

The program !bat the FAA Is directed
\0 establish to review proposed
!astrictions on Stage 2 aircraft is

. procedural In nature. not substantive.
The Act requires an airport operator to
publish notice of a proposed restriction
on Stage 2 aircraft 100 days before It
becomes effective and to provide-an
opportunity for public comment. The Act
provides, In relevant part, that no noiae
or accesa restriction shall be effective
unless the airport operator publiabes the
proposed noise or access restriction. and
prepares and makes aveilable for public
comment a cost/benefit analysis and
certain Information about alternatives at
least 100 days befo<e the effective dale
of the restriction. The greatest diScretion
afforded the FAA with respect to review
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of Stage 2 restrictions is whether to
exempt Stage 2 aircraft of less than
75.000 pounds from the procedural
scheme esteblished for restrictions on
heavier Stege 2 aircraft.

In contrast to proposed restrictions on
Stage 2 aircrafL the statute authorizes
the FAA to implement a review of
proposed Stage 3 restrictions that is
suhstantive in nature. not merely
proceduraL However. even here FAA
authority Is clrcumscrihed hy statutory
dictate prescribing conditions
warrantins approval designatins a time
frame for a decision, and limitins the
scope-of-review authority. The Act
directs the FAA to approve or
disapprove proposed restrictions on
Stoge 3 aircraft within 180 days of
receipt It mandates that no airport noise
or access restriction on Stage 3 aircraft
shall be effective unfess it has heen
agreed to by ths airport operator and all
aircraft operators. or has heen submitted
to and approved by the FAA pursuant to
a request for approval Approval may be
given only if the applicant has
demonstrated substantial evidence that
the six statutorily specified conditions
have been met

The Act also grants the FAA.
substantive authority to reevaluate
Stage 3 restrictions. However. here aa
well, the FAA's discretion la limited by
statute. Noise restrictions agreed to by
the airport operator and aircraft
operators. or approved by the FAA. are
subject to reevaluation only where there
has been a change in the noise
environment. Those approved by the
FAA are not subject to reevaluation for
2 years. By these actions. the Congress
has given the FAA very limited
discretion to approve or reevaluate a
proposed restriction on Stage 3 aircraft
operations. .

Significantly, the FAA has no
discretion to determine when to apply
the requirements or whether to apply
requirements to all use restrictions. The
Act sets specific dates for applicability
of IIlI requiremenlll and carves out
specific exemptions from those
requirements.

The only discretion lell to the FAA
under the Act largely concerns
implementation. The FAA hsslatitude
to decide: (1) How to require the airport
operator to publish notice of. and to
eccept public comments for. restrictions
on Stage 2 aircraft operations; (2) what
procedures, if any. to adopt for
agreemsnts; (3rwhat procedures to
adopt for Federal approval or .
disapproval of a proposed restriction on
Stage 3 aircraft operations: and (4) what
procedure to adopt for reevaluation of
previously approved restrictions. The
FAA considered, and continues to

consider. altsrnative methods of
implementation as descrihed in this
preamble.

Because the statutory framework
severely limits the range of reesonable
alternatives to those chiefly involving
implementation, there Is no significant
range of alternatives from which to
choose. and none of the alternatives
within the FAA's discretion are likely to
have e significant effect on the quality
of the human environment. In the new
substantive area of FAA authority and
discretion_pproval or disapproval
and reevaluation of restrictions on Stage
3 aircraft operation&-the FAA propose.
to comply with NEPA with respect to
each decision.

This proposed role contains
procedures for complying with the Act's
specific requiremenlll. These procedures
are not anticipated to have a significant
effect on the quality of the human
environment. Prior to Issuing a final role.
the FAA will complete a review of the
environmental impaclll associated with
role compliance in aCl:ordance with
Department of Transportation "Policies
and Procedures for Consldsring
Environmental Impacts" (FAA Order
1050.10). Comments relatins to the
environmental impaclll that might result
from adoptins this role are invited.

A discussion of the application of
NEPA to FAA determinations relatins to
approval or disapproval of restrictions
and reevaluation of previously approved
restrictions on Stage 3 aircraft
operations are discussed above.

Noise Uability, Land Use. and Related
Grant Assurances

Section 9306 of the Act provides thaL
in the event that a proposed restriction
on Stage 3 aircraft is disepproved by the
Federal Government the Federal
Government shell assume liability for
noise damages "only" to the extent thet
a taking has occurred as a "direct
result" of that disapproval. In order to
make a determination of whether such
liability can attach to a particular
diapproval action. a number of factors
must he considered, including an
assessment of whether that airport
operator haa made a reasonable effort
on its own behalf to assure land use
compatibility in the vicinity of the
airport prior to proposing restrictions on
the operation of Stage 3 aircraft. Such an
inquiry la necessary In order to assure
that the federal liability addre..ed by
section 9306 II limited to compensation
only for takings that directly result from
its disapproval of Stage 3 aircraft
restrlctlons. SinCI Congre.. did not alter
the hlltoric responsibility and liahlUty of
airport operators for noise damage, the
Department hal the obligation to insure

that section 9306 Is not uled to
compensate for inadequate land use
planning, a failure to attempt to achieve
land use compatibility, or a fallure to
utilize nonaircraft alternative measW'es
available to an airport operator.

Section 9304 sets forth various
conditions that a proposed noise
restrlction must meet before it may be
approved by the Secretary, includiog a
determination that the noise restrlction
Is reasonable. nonarbitrary and
nondiscriminatory. and does not
constitute an undue burde" on the
national aviation system. The FAA
proposes to require an applicant to
include in illl application for approval of
a Stage 3 restriction a description of the
nonaircraft altemative measures that
have been employed to achieve land use
compatibility with normal airport
operations. In particular. FAA would
require 8 description of measures
proposed in submittals under 14 CFR
part 150 and whether they have beon
carried out. "Land use" measures are
generally within local control and this
proposal II not intended to affect the
traditional local responsibility for such
measures.

Thus, neither airport operators. local
jurisdictions nor other affected persons
should interpret sections 9304(d)(2) and
9306 as an invitation to relax or delay
responsible programs for compatible
land use. In particular. the FAA
encourages airport operators to take
edvantage of the ooise compatibility
program that il available under the
Aviation Safety and Noise Abatement
Act of 1979. 42 U.S.C.• App. 2101, et seq.•
and the implementing provisions of 14
CFR part 150. Similarly, airport
operators are encouraged to review their
grant agreements with the FAA to
ensure that they are in compliance with
the· terms of those agreements. lncludiog
partlc'.llarly the commitment to take
appropriate action, to the extent
reasonable, to restrict the use ofland
adjacent to or in the Immediate vicinity
of the airport to activities that are
compatible with normal airport
operations. These obligations are set
forth in section $11(a)(5) of the AIrport
and Airway Improvement Act of 1982
(49 U.S.C. App. 2210(a)(5)).

Paperwork Reduction Act

Paperwork and recordkeeplng
requirements will be submitted to the
Office of Management and Budget
(OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.c. 3501 at seq.). Comments on the
requirements should be submitted to the
Office of Information and Regulatory
Affairs (OMB), New Executive Office
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Building. room 3001. Washington, DC
20503: attention: FAA Desk Officer
(telephone (202) 395-7340). A copy must
be submitted to the FAA docket

Regulatory EvaluatioD Summary

This section summarizes the Initial
Regulatory EvaluatioD to the proposed
rule to establish a program for reviewing
airport noise and access restri~tion8on
operations of Stage 2 and Stage 3
aircraft

Executive Order 12291. Issued
February 17. 1961. directs Federal
agencies to promulgate Dew regula tions
or modify existing regulations only if
potential benefits to society for each
regulatory cbange outweigh potential
costs. The order ~lso requires the
preparation of a Regulatory Impact
Analysis of all "major" rules except
those responding to emergency
situations or other narrowly defined
exigencies. A "major" rule is one that is
likely to result In an effect on the
economy of $100 million or more; a
major increase in costs or prices for
customers or for individual industries.
government entities or regions; or a
significant adverse effect on 
competition. employment. or other
significant determinants of economic
growth.

The notice. review, and approval
procedures set forth In the proposed rule
are Intended to carry out the mandates
of sectioD 9304 of the "Airport Noise and
Capacity Act of 1990" (the Act). Because
the Act requires the establishment of the .
program described in the proposed rule.
it Is debatable whether· the economic
effects of the proposed rule can or
should be separated from those of the
Act. Thus, this evaluation focuses
primarily OD the procedural aspects of
the program without distinguishing those
solely associated with the proposed rule
from other potential economic impacts
that may be attributable to the Actin
some portions of the proposed rule.
especially the subpart that deals with
agreements between airport and aircraft
operators, the proposed procedures are
believed to provide savings to program
participants by avoiding alternative.
more complex procedures that might
otherwise be necessary to conform to
the requirements of the Act

The notice. review. and approval
procedures in this NPRM are not
expected to have an overall effect on the
economy in excess of $100 million. The
only economic costs that would be
imposed stem from the costs associated
with providing public notice of a
proposal and of conducting the analyses
required by this rule. These costs will be
Incurred by the airport operator or by an
aircrafl operator. An airport operator

would incur these costa only if it takes
an Initiative that would bring itself
wi thin the purview of the rule by
deciding to impose a use restriction and
can forego all coats associated with the
rule by continuing business as usual and
not deciding to restrict aircraft
operations. The total cost depends on
the number and type of restrictions that
an airport operator would want to
impose In any year. The total .
anticipated benefits also would depend
on the number and type of access and
noise restrictions that might be
Implemented by an airport operator In
any year. Based on the following
analysis of costs and benefits. the FAA
has determined that the proposed rule is
not a major rule.

The proposed rule would require
public notice and a comment peri~d for
airport noise and access agreements and
for proposed airport restrictions on
Stage 2 and Stage 3 aircraft operations.
An analysis would be required for
proposed mandatory restrictions. A
proposed restriction on Stage 3 aircraft
operations would require FAA approval
as a condition for continued eligibility of
an airport operator to receive federal
Airport Improvement Program grants
and to collect pasaenger facility cbarges.
An aircraft operator may request the
reevaluation of a restriction on Stage 3
aircraft operations by demonstrating to
the FAA that there has been a
significant cbange In the airport'noise
environment H a reevaluation is
deemed justified by the FAA the
aircraft operator may, if it chooses. then
publish a notice of the reevaluation and
provide an analysis that reevaluates the
restriction.

Local airport restrictions that are t!le
subject of the proposed rule could: (1)
Have significant effects on Individual air
carriers. other aircraft operators. and
intercarrier competition; (2) cause losses
In market value of aircraft that would be
excluded as a result of an airport
restriction: (3) raise air fares: and (4)
affect real estate values surrounding
airports that impose restrictions on
operations. for Instance. by raising the
value of noise·im.pacted residential
properties 88 a result of reducing Daise
exposure. .
. The poteDtial benefits of the proposed
procedures arise from mitigating some of
the adverse effects of Stage 2 and Stage
3 aircraft restriclions that are excessive.
suboptimal. or restrict competition. or
are an undue burden on interstate or
foreign commerce or the national
aviation system.. A reasonable analysis
of a proposed reatriction would include
the major benefits and costs that affect
parties involved. In most cases. a major
focus of this analysis would be whether

the potential benefits from reduced
noise exposure near an airport could be
significant enough to offset the costs
that may be imposed on air commerce
as a result of proposed restrictions.
Benefits and costs of compliance with
the proposed rule are expected to vary
significantly among airports that will be
proposing restrictions that are subject to
the proposed notice. analysis. and
review requirements. Thus. the effects of
the proposed procedural requirements
are treated only in a q1)~litative manner
In this draft regula tory analysis. Some
quantitative estimates of the potential
benefits of applying the proposed rule
may be provided In the final rule.
Commenters are invited to provide
quantitative estimates of such benefits
(whicb may be In the form of avoided
costs) expected from this proposed rule
due to the avoidance of. or greater
efficiency of. local airport restrictions on
the operation of Stage 2 and Stage 3
aircraft

Costs Associated With RequiremeDts for
Public Notice and Analysis

Cost ofPublic Notice Requirement

Notice of all agreements and proposed
restrictions would be provided to: (1)
Aircraft operators serving or Intending
to serve the affected airport; (2J the FAA
and other affected Federal.agencies; and
(3) other governmental units within the
airport noise study area. The
incremental cost for the required
notifications is estimated to vary from
$15.000 to as mucb as $45.000 (In the
CBse of 8 complex restriction) per airport
for each notification. Some airports
would Incur little additional cost to
implement the public notice
requirement, because they would have
providod the public notice and solicited
comments on noise restrictions even in
the absence of the proposed rule. If .
notice were not normally given prior to
actions equivalent to those covered in
the proposed rule. there would be some
incremental cost for public notice.

Publication of a single notice In a
major national business newspaper is
estimated to cost approximately $600
per column inch. Thus. if a notice covers
12-<:01umn Incbes. publication costs for
reaching a nationwide audience would
be approximately $7.200. Similar notices
are estimated to cost about $1.000 in a
major regional-paper, and could range
from $1.500 to $4.000 for publication In
an aviation trade ioumal.lf a notice
were put in a major local newspaper. 8

trade journal. and a major national
business newspaper. publication costs
per notice could range up to $12.000. If
the cost of direct notification to 100
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sircraft op.rators (including alr carrlars)
and jurlsdiction. is $20 par l.tter. with
enclosure. direct notification costs
would be $2.000. The cost of preparing a
notice for publication depends on Is
complexity and impact. A notice for.
vary .impl. reslrtction with very Iimit.d
impact may cost $1.000 or l.ss (sev.ral
hours of professional and clerical time).
In these .imple ca.... the total
incremental notification costs could
average $15.000 per implementation or
modification thereof. However. if the
reslrtctions is complex and an analy.is
reveals numeroul effects. the
preparation of the notice itself may
require .ubstantial professional staff
attention to draft the notice per.e (two
months of profe.sional and clerical
time). The.e staff cost. are assumed to
be on the order of $20.000. Review of
comments and revisions may result in
further costs of $10.000. Thu•• the total
cost of notice and comment for a
proposed complex restriction (exclusive
of analysis cost de.crlbed below) i.
estimated to be up to $45,000. If100
airports in the U.s. were to implement
reslrtctions on Stage 2 and Stage 3
aircraft operations or modifications
thereto. the total notification costs
[exclusive of analysis cost descrlbed'
below) could range up to approximately
$1.5 milIion for simple reslrtctions or $5
milIion lor complex reslrtctions.

Cost ofAnalysis

Aoalysis of airport noise. Including
the mapping of projected nol.e level.
and as.ociated demographic projection••
and analysis of the benefils and.costs of
reslrteting aircraft operetions at
airports. hava been p.rformed in the
past. Similar analy.es are prepared in
wbole or in part in compliance with 14
CFR part 150, for airport development
and master planningj and in conjunction
with the .olicitation of airport finance.
Thus. much information required to
fulfi1I the analy.i. requirements of
propo.ed .ubparts C and D probably
already exists a. a re.ult of current
airport admini.trative and planning
procedures. Further. if additional
information i. needed. the required.kill. bave been developed and the
analy.i. can be performed by the airport
.taff or through exi.ting r.lation.hips
with consultants. Th••kill. requir.d to
p.rform the analy••s can also be readily
learned by individuals with training in
engineering or physical sciences and
economics or fmance.

The increm.ntol co.t imposed by the
proposed rule for analyzing a .et of
proposed noise and access restrictions
may vary from DO cost to $200,000 per
airport. Because airports are given

broad di.cretlon, cost. can be kept low
in many ca.... Some airport. already
prepare sub.tantial analyses associated
with pot.ntial nol•• reslrtctions and
alt.rnatives.

Costs associated with environmental
analyses and document. are assumed to
aris. because oI the National
Environmental PolIcy Act (NEPA) and
existing regulation•• I.•.• th.y are not the
result of requirem.nts that would be
imposed under this propos.d rul•. U .the
co.ts of these analyses would occur in
the absence of the propo.ed rule. they
.hould b. excluded from th.se
estimates.. H the environmental analysis
cost. are includ.d in the estimate. an
additional nominal value of $100.000 to
$150.000 per analyzed r.slrtctio;' may be
assumed.

(By way oI background. it i. not.d
that CUlTent submissions in response to
14 CFR Part 150. Airport Noise
Compatibility Planning Include similar
analyses of restrictions, but focus more
extensively on noi.e benefits of
restrictions 88 compared to
nonrestrictive alternatives. Part 150
analyse. have been pr.pared using
federal grants ranging from $50,000 to
$300.000 per submission, with the
majority of analyses ranging from
$90.000 to $150,000. Part 150 study costs
are consid.red analogous to the analysis
costs th.t would be imposed by this
NPRM)

If 50 airports were to prepare
analy.es. including .nvironm.ntal
analyses••olely in response to .ubpart
D of the propos.d rul•• which deals with
reslrtctioDS on Stage 3 aircralt
operations. the total incr.mental cost oI
analysea attributable to the proposed
rule could be a. high a. $15 milIion to
$18 milIion. [Note that an analysis i. not
required for notic•• of agre.m.nm.] In
the event that 100 analys.s wara
prepared in response to the propos.d
rule. this cost could b. a. high as $30
million to $35 million. U environm.ntal
analyse. are not included in the co.ts

. atlrtbuted to the propos.d rul•. costs for
50 and 100 analy.es would range up to
$10 million and $20 million. resp.ctively.
Co.ts for federal review of 50 to 100
analyses are expect.d to be on the ord.r
of $1 milIion to $2 million. Costs are
expected to vary with the level of
operations at aff.cted airports and the
extensiveness and complexity of the
proposed restriction. Comments relating
to the costs of analyses are specifically
invited.

Benefit. of Applying the Proposecl
Regu1atioll8 of Propooed R.strictlons 011

Aircraft Operatloll8
Agreements (Subpart BJ.

Subpart B applies, io airport nols. or
access reslrtctions on Stage 2 or Stage 3
aircraft that are agreed to by the airport
operator and all aircraft operators. New
entrant aircraft operators that have
appli.d to s.rv. the airport within 180
day. of the effective date of the
reslrtctlon and have .ubmitt.d a plan of
oper.tions to the airport oper."- would
h. includ.d in these agreements.
Potential new enirants would be given
45 days to apply to the airport operator
to b. a party to the agr.em.nl. Ao
analysis of an agreement is optional.

Ao agreement can result in positive
net benefits to affect.d Interest groups
considered as a whol•. and v.ry likely
to each of the affected inter.st groups
(although not necessarily to alI members
of such groups). This would b. the case
as long.s alI potential entrants that
wish to service an airport are notified
and the airport op.rator adequately
r.presents both the interests of the local
aviation/passenger community and
persons who may be adv.rsely affected
by aircraft noise.

Th. use of agreements may help
airport operators by reducing the costs
that they would incur in order to
implement proposed restrictions on
aircraft op.rations. Public notice would
provide an opportunity for those with an
interest in starting airport operations to
become parties to an agreement. The
notice. with this new-entrant provision.
tries to open up agreements to parties
beyond those curr.ntly serving an
airport. but stops sbort of the needless
co.ts that would be associated with
identifying "aU" aircraft operators.
whether or not they have an interest in
operation at the airport in the
reasonably fores.eable future.

It 1. noted that cost savings would
occur through the avoidance of what is
likely to b. a costlier process including
analysis requirem.nts that would be
involved In attempting to restrict aircraft
op.rations through subparts C and D. as
outiin.d below. Th. provision for
agreements would formalize a procedure
under which communities and aircraft
operators can efficiently reach
agreement on measures to mitigate
aircraft noise problems that the affected
parties find mutually acceptabl•. As
draft.d. the propos.d rule would permit
restrictions on Stage 2 aircraft to be
handled through the less costly means of
agreements und.r subp.rt B.
Addltionally. ~.,. use of such agre.m.nts
can b••xpect.d to facilitate the
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of land use, noise. and other conditions,
as well as the effects of the proposed
restriction on noise contoun,
population, aircraft operations. and
safety impUcations. if any. The analyses
may include the examination of
continuing service under the restriction.
the effects of discontinued aircraft
operations, and the effect of nonaircrafi
alternatives or nonaireraft components
of the restriction. The cost analysis may
Include dat.. and projections on
additional aircraft capital costs; other
incremental costs: and decreases in
carrier and other profits. safety. and
consumer and producer surpluses.

Stage 2 aircraft tend to be less
expensive to acquire or lease. For this
reason. those aircraft have been favored
by new airline companles starting
operations. Restrictions on the operation
of Stage 2 aircraft. therefore. may have
the effect on Inhibiting market
competition from new entrants.

Restrictions on aircraft operations at a
single airport that is an airline's major
hub mayor may not have a significant
impact on 8 particular aircraft operator
depending on whether its equipment can
be moved to alternate routes or sold
without incurring a significant loss_
Simultaneous restrictioM at a
significant number of airports may force .
premalure retirement of affected
aircraft. Including their sale at reduced
prices. thereby imposing losses on the
ownel"8 of IUch aircraft Thus, a single
airport's restrictions should also be
viewed in the context of conditions
existing In the national airport system.
As noted. analyses under proposed
subpart C may Include estimates of rea!
estate and other property values. health
costs (if any). other quality of life
effects.. and airport revenues, as well as
o.ther measures of benefits and costs.

- However. the airport operator that
proposes restrictions is given discretion
with respect to the elements contained
in the analysis 10 long a8 the analysis is
consistent with the general requirements
of the Ac~

The imposition of major premature
restrictions on Stage 2 aircraft
operations at an airport that 8Cts 88 a
major hub for a carrier that is highly
dependent on these aircraft may also
impose significant adverse effectJ on air
carriers and passengers. These effects
would be In the form of reduced service
because of les8 air camer competition.
and likely higher air fares. If air carriers
cannot find alternative uses for aircraft
that are barred by the restrictions. the
air cattier would experience 8 los8 of
revenue and profit The effects on
passengers may Include substantial
burdens In the form of the cost of time

Although the Federal govelplDent may
take action to mitigate the effects of
exclusionary agreements under other
stalutes. it has no power under the Ac~
or the proposed rules derived from· it. to
grant relief to. e.g.. the customers of air
carriers who may experience high ticket
prices that result from de faoto
cartelization of an airport. Remedies
would be obtained under federal
antitrust laws and the terms of airport
development grant. agreements.

Ilequirements for Stoge 2 Restrictions
(Subpar/C)

Subpart C would require analysis and
notice of new noise or access
restrictioDB that are proposed for Stage 2
aircraft after October 1. 1990. These
requirements would also apply to
amended restrictions that become
effective after the date of the Act if they
further limit Stage 2 aircraft operations
or affect aircraft safety. As Indicated In
the discussion of the preceding subpart.
the public notice provided to affected
parties under subpart C Is expected to
facilitate the protection of these parties'
Interests by informing them of the
impacts of proposed restrictions.
Adversely affected parties can then seek
remedies through political or judicial
means.

Benefits associated with the notice.
analysis. and 180-day waiting period
Include assuring that (1) There Is wide
advance notification of potentially
affected parties; (2) the airport operator
and others are aware of the full
ramifications of proposed restrictions.
Including anticipated costs and benefits;
(3) data errors In estimating costs and
benefits have a cbance to be rectified
and appropria te cbanges made In the
proposed restrictions: (4) objections of
affected parties and the FAA may lead
airport operators to modify objective
provisions of a restriction: {S] the
Federal government and other affected
parties have a cbance to make a case
agalnst'objectlonable restrictioDB In
court before the restriction a imposed:
and (6) affected parties have,a
re880nable amount of time to
accommodate their operations to a
restriction before itgoe. Into effec~

Proposed subpart C Includes
requirements for an analysa of the
anticipated costs and benefits of the
proposed noise access restriction. a
description of alternative measures
considered that do not Involve aircraft
restrictions. and comparative analyses
of benefits and costs of these measures.
The use of specified noise measurement
systems ·and accepted economic
methodology are required. Components
may Include. 88 appropriate. data and
projections on-airport activity. estimates

handling of local environmental
concems by minimizing federal.
involvement in the ,process.

Further. it is possible that the public
notice required by Subpart B may itself
produce additional benefits. In part by
reducing the likelihood of a number of
possible adverse effects. One potential
concern is a situation in which an
agreement on operations at an airport
bas the effect of excluding improved air
carrier service when such service might
provide an overall increase in net
benefits to current and potential users of
air transportation In the area served by
the airport. Current poviders of air
service may have an economic incentive
to seek. througb agreements. to prevent
the entry of additional competitive
providers of air service. Public notice
can bell' to mitigate potential adverse
effects by improving the cbances for
potential entrants to service at an
airport to protect themselves from
undesirable constraints on their future
activities. For Instance, a noise budget
can bave the effect of making it more
difficult for new entrants (new
competition) to enter service at a
particular airport. By preserving and
enhancing competition. the proposed
rule may benefit air travelers by lower
air fares and!or.lncreased service.

It is also possible that voluntary
agreements may have the effect of
regulating rates or services. Although
this is prohibited by section 105 of the
Federal Aviation Act of 1958,
agreements may achieve these
objectives Indirectly. For Instance.
because aircraft have varying ranges,
voluntary agreements on the type of
aircraft thal.may ba used at an airport
can have the Indirect effect of regulating
the price and availability of air carrier
service. Agreemen18 tha~ for example.
restrict the pasaenger-carrylng capacity
of aircraft using an airport could have
the effect of excluding the aircraft of
potential competitors that are llU1ler.
quieter. and have a longer. range.

The public notice may not only Inform
Interested parties. but may also
stimulate those adversely affected to
protect their Interests by taking part In
the negotiations that lead to the
agreement or by seeking redress through
other politlClll or judicial prace..es. For
Instance. local companles adversely
affected by potential restriCtiODB or
aircraft operators that wish more
freedom. for Instance. In airport
operating houra,'may object to terms of
·an agreement that they perceive as
objectionable. ThUll. the proposed rule
may ultimately improve the efficiency of
air commerce. the local economy. and
the quality of life.
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consumed through delays or
Inconvenient sir carrier schedules. It
should ba noted· thaI, In analyses of air
transport operations. the delay costs for
air travelers may be a high as the air

. carriers' costa for operating the delayed
aircraft. Ther merit of a particular
propoaed restriction on Stage 2 aircraft
operations would depend on whether
henefits (perhaps measured by a
projected increase in residential
property values) are greater than tha
sum of costa imposed on air commerce
(including such elementa as passenger
delay costs together with aircraft
operating and capital costs.)

Notice. Review. andApproval
Requirements for Stage 3 Restrictions
(SubportD)

This proposed subpart would apply to
airport noise or access restrictions on
Stage 3 aircraft operations that first
become effective after October 1. 1990.
With certain limited exceptions detailed
in the statute, sIl propoaed restrictions
on Stage 3 aircraft. other than those
agreed to by the airport operator and
aircraft operators. would be subject to
thia proposed auhpart and must be
reviewed and approved by the FAA
before they become effective. The
reatrictions can be approved only if
there is substantial evidenca that they:
(1) are reaaonable, nonarbitrsry. and .
nondiscriminatory: (2) do not create an
undue burden on interstate or foreign
commerce: (3) maintain safe and
efficient utilization of navigable
airspace; (4) do not conflict with any
existing Federalatatute or regulation: (5)
have been given 'an adequate
opportunity for public commen~ and (6)
do not create an undue burden on tha
national aviation system. The Act
mandates sanctions against airport
operators that implement restrictions on
Stage 3 aircraft operations that have not
been agreed to or approved by the FAA
in conformance with the proposed rule.

As was noted in the discussion of
propoaed subpart C above. restrictions
at either a aingle major hub airport or at
a significant number of airports may
reduce the efficient use of an airline's
fleel, thereby imposing major losses on
the owners of such aircrsfL This subpart
deals with proposed restrictions on
Stage 3 aircraft. which represent state
of-the·art noise control and are
significantly newer than the Stage 2
aircraft that they are intended to
replace. Restrictions on aircraft that fall
under this subpart can be expected to
result in losses to aircraft operators that
are potentially much larger than would
comparable restrictions on Stage 2
aircraft alone. Restrictions that result in
the suboptimum use of substantially

new· aircraft could constitute an undue
burden on commerce and the national
aviation system by preventing aircraft
operators from recouping through.
revenues the substantial cost of their
investment in aircraft (a new Stage 3
aircraft may cost between $50 million
and $120 million). Stage 3 aircraft are
likely to have higher market values and
lower operating costs than otherwise
compsrsble State 2 aircraft. Thus, the
earnings foregone by a carrier that finds
that it is unable to put a Stage 3 alrcrsft .
to ita most profitahle use are likely to ba
larger than the lost earnings that would
result from a comparable restriction on
a Stage 2 aircraft.

Restrictions on Staga 3 slrcrsft are
also likely to imposa significantly higher
costa on air travelers than would
comparahle restrictions on Stage 2
aircraft. If Stage 2 aircraft are restricted
at an airport. ilislikely that they will, to
some extenl, ba replaced with Stage 3
aircraft that provide compsrsble or
better passenger service. Any
restrictions on Stage 3 aircraft hava the
effect of limiting total aircraft operations
at an airport bacause an airport operator
is unlikely to attempt to restrict Stage 3
operations unless Stage 2 operations
hava already been, or are being
simultaneously. restricted. With a
resulting general reduction In air servica
at an airport. passenger delay costs will
be imposed as a resuit of less
convenient schedules for passengers for
whom the airport is an origin or
destination and more waiting time if the
airport is a hub at which passengers
transfer between airplanes. As with
Stage 2 aircraft. simultaneous
restrictions on Stage 3 aircraft at a
number of airports can have
significantly greater advers~ impacts on
both aircraft operators and passengers
than would restrictions at a single
airport. The greater public and Federal
examination of proposed restrictions on
Stage 3 aircraft (as compared to Stage 2)
is justified. in large pari, by the greater
potential for imposing costs on the
national aviation system that do not
have equal or better benefits.

Reevaluation ofRestrictions on Stage 3
Aircraft Operations (Subpart E)

Reevaluation may be requested by an
aircraft operator that demonstrates to
the satisfaction of the FAA that there
has been a change in the noise
environment that wouid be sufficient to
justify the review. The burden of notice
and analysis requirements. including a
draft environmental document. is placed
on the aircraft operator that initiates the
request for reevaluation. These costs are
comparable to those for airport
operators that propose restrictions

under subpart D. above. The FAA will
review the documentation submitted
and comments received and issue·
appropriate findings on the request. Tha
benefits of proposing a change for one
aircraft operator would he primarily the
operating economies and resulting
improved profits that may be projected
to result from less stringent airport
restrictions. The reevaluation costs for
an alrcrsft operstor may be reduced by
sharing these' costs among a group of
aircraft operators that wish to take
advantage of les8 restrictive operation
at an airport. It may he presumed that
an aircraft operator (or whoever
requests a reevaluation) would not
request a reevaluation of a restriction
unless.it perceived that the benefits it
expects to accrue would ba in excess of
costa it will incur in successfully
completing the reevaluation process.
The proposed rule does not require
reevaluation. hence it does not directly
imposa any cost. Parties ouch as airport
operators with an interest in
commenting on the reevaluation may
choose to Incur coslll in preparing
comments. but do 80 at their own
discretion,

1nitls1 Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1960
(RFA) was enacted by Congress to
ensure that small entities 8l1! not
unnecessarily or disproportionately
burdened by Government regulations.
The RFA requires a Regulatory
Flexibility Analysis if a rule has a
significant economic impact. either
detrimental or beneficial. on a
substantial number of small business
entities. FAA Order 2100.14A.
Regulatory Flexibility Criteria and
Guidance. establishes threshold cost
values and small entity size standards
for complying with RFA review
requirements in FAA rulemsking
actions.

The FAA has provisionally
determined that it is unlikely that the
proposed regulations could have a
significant economic impact on a
substantial number of 3mall entities.
(FAA Order 2100.14A specifies the
threshold regulatory cost at $5,400 in
1963 dollars [approximately $7,000 in
1991 dollars] for airports serving cities
with a population of less than 49.000.
According to this Order, a "substantial
number of small entities means a
number which is not less than eleven
and which is more than one-third of tha
small entities subject to a. , ,rule.")
While the costs of required analysis
may exceed $7.000. it is noted that the
cost of the required analysis may in
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lome cases be moderate because many
proposed restrictions will nol require the
amounl of data handling and complexity
of analysis appropriate for major
restrictions at larger airporta. In
addition. it Is believed unlikely that an
airport operator would initiate an action
that would make il subject 10 the
proposed rule unless il believed that the
benefits would be well In excess of the
costs of complying with the rule. The
proposed rule allows an airport operator
thai proposes restrictiOD8 on Stage 2
aircraft subslantial iuutude In
delermlnlng the componenta of the
associated analysis. It may be
appropriate 10 establish thresholds for
analysis requirements that vary with the
level of operations al airports or other
considerations. Further. and more
importan~ ills believed to be unlikely
that a "substantial number of omaU
entities"~ne third of the airports
serving cities with a population of 49.000
or leu-will propose restrictions. or
changes to restrictions. during any single
year. It is nol expected that airports
considered small entities wilL as s
group. Impose restrictions subject to this
proposed rule al as high a relative
frequency as larger airports. Smaller
metropolitan areas lend to generate less
air traffic. haw smaller airports. and be
served by smaller aircraft than do the
larger urban ...... that are more likely
to be served yy Slage 2 and Stage 3
aircraft. However. In recognition of
potential cost burdeD8 on small entitie..
the FAA solicita commenta relating 10
an appropriate variation In the threohold
for analysis and notice requlrementa.
initial Trade Impad A _

The com that may be Incurred as a
result of implementing the proposed
rules at the airports thai account for
most of the U.s.lnlernational air
commerce are believed to be small
relative to other charges Imposed by the
airports on air carriers operating In
Inlernational commerce. A. a resnl~ the
requirementa of this proposed rule are
not expected to have a significant
impact on US Inlernational trade.

Federaliam ImplicalioD8

Although the agency has dalermined
that this action does nol have enfficienl.
federalism ImpUcatione to ";arrant the
preparation ofa Federalism
iusessmen~ ilshould be noted tha~
regardless of thai determination. Ills
also the agency's delermlnation that tha
problem described In this document
requires ection thai can oaly be
effectively Implemented at the national

_level In sapport of this findlng.lt Is
noted tha~ In the Airport NoLse and
Capacity Act of 1990. eection 9302,

Congress found tha~ among other
thing•• "airport Daiae management is
crucial to the continued increasB in
airport capacity; communlly noise
concerns have led 10 uncoordinated and
inconsistent restrictions on aviation
which could impede the national air
transportation syslem:" and thai "a
noise policy must be Implemented al the
national level"

The proposed regulatioD8 would
implement a new Itatute that authorizes
state and IocaIgovernmenta that
operate airports to enter into
agreemenllJ thai may affect the
operation of certain aircraft at their
airports. While the Initiation of
restrictions on the affected aircraft al
these airports would be a local decision.
the slatute Imposes federal.requirementa
on the applicant (e.g. for notice and/or
analysis of the proposed restrictiOD8)
and requires Federal overaight (e.g.
where there may be eubstantial adverse
affecta on. Interstate commerce).

Although a nstional solution is
required by the Ac~ provlsioD8 of the
proposed rule are Intended to impose on
-etale and local govemmenta the
minimum restrictions and requirements
that are consistent with the e1atulory
limitations and the Federal oversight
role contemplated by tha Airport Noise
and Capacity Act of199O and other
regulations thai would pertain to airport
operatiollJl. .

Conclusion

For the reasons discussed In the
preamble. and hued on ·the findings In
the Regulatory Flexibility Determination
and the International Tradelmpaet
Analysis, the FAA has detennlned that
this proposed regulation Is not major
under Executive Order 12291. In
addition. this propoaal, if adopted, will
nol have a signlficanl ecnnomic impac~
positive or.negative. on a enbetantial
number of small entities under the
crlblria ofthe Regu1aIOry Flexibility Ac~
The proposal Is considered eignlficanl
under DOT Regu1atory Policies and
Procedures (44 PR 11034: February 2lI,
1979). An initial regulatory evaluation of
the proposal including a Regulatory
Flexibility Determination and
Inlernatlonal Trade Impacl Analysi..
has been plaoed In the docket A copy
may be oblalned by contacting the
person Identified under ~1'OIl FUIITlfElII
IN_TION CONTACT.~

Uat of Subjecta iD 14 CFR Pari 181

AIr carriere. AIrcreft. AIrport. AIrport
nol... Air_transportation. Noise control

The PnIposed "mend_nl
In consideration of the foregoing. the

Federal Aviatioa·Admlnlstralion

proposes to add a new part 161 to title
14. Chapler L subchapler I of the Code
of Federal Regulations 10 read as
follows:

PART 161-NOTICE AND APPROVAL
OF AIRPORT NOISE AND ACCESS
RESTRICTIONS

SWpsrt A-Ganeral Provlllo..

Soc-
161.i Purpose.
161.3 Applicsbllity.
161.5 Defi.nitioDL
181.1 Umitation&
181.9 "Designation of Dolae measurement

Iystems.
181.11 Identification of land use. in airport

DOi.le ltudy area.

SUbpart &-Notice Requl......nla lor Noise
Ag_
161.101 Scope.
161.103 Notice of proposed agreement.
161.105 Implementation of agreement
161.10'1 Termination of agreement.

SUbpart C-MotIce Req"_.hi lor Stage
2 Awblctiona

16U01 Scope.
181.203 Notice of propoeed restrictions.
161.205 Rsquinld llD8lyBiB ofJIIOIlOBeCi

restrictioa and alternative..
161.207 Comment by·In_U>d partieL
l6L2OD Requirement for • new notice.
161211 Oplion.sl use of If CPR part 1.50

procedures.
181.213 Notification of • "deciaion not to

implement a restriction.

SUbpart 0 Uctice, ReMw,8nd~
Requlien_hi lor St8ge 3__

16U01 Scope.
161.303 Notice of proposed...tric1Ioas.
11l1.305 Required 8D8Iysilo of propooed

restrictiou.
161.307 Commeot by iDteresU>d parties.
161.309 Requirement for a new notice.
161.311 Applicslion procedure for approval

of proposed restriction.
161.313 Review of application.
161.315 Federal Register publicstion.
161.311 ConditioIa for approval
1llU19 Approval or dlaapproval of

proposed rettriction.
161.321 WIthdrawal ar revision of

rettriction.
161.823 Opliooaluae of 1t CPR part 150

procedll1'8L
161.S2S Notification of. deciJioD nOt to

Implement a reslrlction.

SUbpartE-fl_ of Stag, 3R.._

161.401 Scops.
181A03 Criteria for reevaluatlo_n.
181A05 Request for reevaluation.
161.W Notice of reevaluation.
181.409 Rsquiled llD8lysts by resvsloalioo

petiUoner.
161.411 Comment by Interested puUes.
181AU Reevaluation: procedure.
161.415 ReovaIualiOIl action.
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161.417 Notification of 8tatus of restrictions
and agreements not meeting conditions
of approval criteria.

Subpart F-Fallu.. 10 Comply With Thla
Part
161.501 Scope.
161.503 Notice of potential restrictions·oD

airport improvement program funds and
passenger facility charges.

Authority: 49 US.C. 1301. 1305. 1348,
1349(a),.1354. 1421. 1423. 1431. and 1486. 49.
U.S.C. 1655(e). 49 U.S.c. 2101. 2102. 2103(a).
and 2104 (a) and [b). 49 U.S.C. 2210(a)(5). and
49 U.S.C. 2153. 2154. 2155, and 21.... .

Subpart A-General Provlslona

t 181.1 Pu"",...

This part implements the Airport
Noise and Capacity Act, Public Law
101-508. 49 U.S.c. 2153, 21M. 2155. and
2156 enacted November 5. 1990. It
prescribes:

(a] Notice requirements and
procedures for aircraft noise and access
agreements between airport operators
and aircraft operators;

(b) Analysia and notice requirements
for Stage 2 aircraft noise and access
restrictions proposed by airport
operators:

(c) Notice. review. and approval
requirements for Stage 3 aircraft noise
and access restrictions: and

(d) Procedurea for reevaluation by the
Federal Aviation Administration of
agreements and aircraft noise and
access restrictions affecting Stage 3
aircraft operations.

§ 161.3' Applicability.
(a) nus part applies to airport

restrictions on Stage 2 aircraft
operations proposed after October 1.
1990, and to airport restrictions on Stage
3 aircraft operations that become
effective after October 1. 1990.

(b) The notice. review. and approval
requirements set forth in this part apply
to all airport noise or access restri,tions
as defined in 1161.5 of this part.

§ 161.5 Deflnltion..
For the purposes of this part, the

following definitions apply:
Agreement means a program or plan

for the control of airport noise or access
agreed to by the airport operator and all
affecled aircraft operators.

Airport meana any area of land or
water. including any heliport, that ia
used or intended to be used for the
landing and takeoff of aircraft, and any
appurtenant areas that are used or
intended to be used for airporl buildings
or other airport facilitiea or rights-of
way. together with all airport buildings
and facilities localed thereon.

Airport noise study area mean. that
area aurrounding the airport within the

ONL 65 dB contour. as defined in 14 CFR
part 150, that contains noise-sensitive
land uses (typically residential
neighborhoods. educational, bealth or
religious structures or sites and outdoor
recreational. cultural. and bistoric sites).

Aircraft operator includes any
representative empowered to enter into
agreementa with the airport operalor
regarding use of the airport by an
aircraft. This may Include
representatives of air carriers or the
operator of any aircraft affected by a
Sta~2 or Stage 3 noiae ..d accea.
restriction..

Airport operator mean. the airport
proprietor.

A viation user class means the
following categories of aircraft
operators: air carriers operating under·
part 121 or part 129. commuters and
other carriers operating under parts 127
and 135. general aviation, military. or
government operations.

Day-night average sound level (DNL)
means the 24-hour average aound level.
In decibels. for the period from midnight
to midnight, obtained after' the addition
of ten decibela to aound levels for the
perioda between midnight and 7 a.m.,
and between 10 p.m.. and midnight, local
time. The aymbol for ONL ia L...

Noise or access restrictions means
restrictions affecting access or noise
thai affeci the operation of Siage 2 or
Siage 3 aircraft, such as limit. ae to
noise generated on either a single event
or cumulative basis: a limit, direct or
indirect, on the tolal number of Stage 2
or Stage 3 aircraft operations; a noise
hudgel or noise allocation program that
includes Stage 2 or Stage 3 aircraft; a
restriction imposing limits on hours of
operations; a program of airport use
charges that haa the direct or Indirect
effect of controlling ai.-port noise: and
any other limit on Stage 2 or Stage 3
aircraft tha t has the direct or indirect
effeci of controlling airport noise. nus
definition does not include peak·period
pricing programs whose objective is to
align the number of aircraft operations
with airport capacily.

Stage 2 aircraft meana an aircraft thai
haa been shown to comply with the
Stage 2 requirements under 14 CFR part
36. .

Stage 3 aircraft means an aircraft that
haa been ehown to comply with the
Stage 3 requiremenle under 14 CFR part
36.

§ 161.7 Umltation..
(a) Noiae abatement operational

procedures. including but not limited to
preferential runway use, noise
abatement approach and departure
proceduree and profiles; flight track••
taxiing. engine runups, do. not fall within

the purview of thi. part unless they Umit .
the total number of Stage 2 or Stage 3
aircraft operations at an airport or limit
the bours of Stage 2 or Stage 3 aircraft
operations.

(b) The noUce. review. and approval
requirements set forth in this part do not
apply in the following caae. aa apecified
in section 9304(a)(2)(C] of Public Law
101-508:

(1) A local action to enforce a
negotiated or executed airport aircraft
noise or access agreement between the
airport operator and the aircraft
operator in effect on November 5. 1990.

(2) A local action to enforce a
negotiated or executed airport aircraft
noise or access restriction between the
airport operator and the aircraft
operators agreed to before November 5.
1990.

(3fAn intergovernmental agreement
including airport aircraft noise or access
restriction in effect on November 5, 1990.

(4) A eubsequent amendment to an
airport aircraft noise or access
agreement or restriction in effect on
November 5. 1990. where the
amendment does not reduce or limit
aircraft operations or affect aircraft
safety.

(5) A reatriction that waa adopted by
an airport operator on or before October
1. 1990. and thai waa elayed aa of
Oclober 1. 1990. by a court order or as a
result of litigation, if such restriction, or
a part thereof. la subsequently allowed
by a court to take effect.

(6) in any case in which a restriction
described in paragraph (c)(5) of this
aection is either partially or totally
disallowed by a court. any new
restriction imposed by an airport
operator to replace such disallowed
restriction. if such new restriction would
not prohibit aircraft operations in effect
on November 5. 1990.

(7) A local action that represents the
adoption of the final portion of a
program of a staged airport aircraft
noise or access restriction. where the
initial portion of such program was
adopted during calendar year 1988 and
was in effect on November S. 1990.

(c) The ootice. review. and approval
requirements of Subpart D of this pai'!
with regard to Stage 3 aircraft
restrictiona do not apply if the FAA bas.
prior to November 5. 1990, fonned a
working group (outside of the process
eatabliahed by 14 CFR part 150) with a
local airport operator to examine the
noise impact of air traffic control
procedure changes. In any caae in which
an agreement relating to noise
reductiona al auch airport ia then
entered into between the airport
proprietor and an air carrier or air
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carrier constituting a majority of the air
carrier users of such airport, the
requirements of subparts B and D with
respect to restrictions of Stage S aircraft
operators do apply to local actions to
enforce IUch agreements.

(d) Except to the extent required by
the application of the provisions of the
Act nothins in this part eliminates,
invalidates. or supersedes the following:

(1) Existing law with respect to airport
noise or access restrictions by local
authorities;

(2) Any proposed airport noise or
access regulation at a general aviation
airport where the airport proprietor baa
fonnally initiated a regulatory or
legislative process on or before October
1,1990: and

is) The authority of the Secretary of
Transportation to seek and obtain such
legal remedies as the Secretary
considers appropriate. including
injunctive relief.

§16U DealO_oInoloe .......rement
aysterna.

Fur purposes of thiJ part the
following requirements apply:

[a) The A-weishted lOund pressure
level [LJ at an airport and surrounding
areas must be measured in unita of
decibels (dB) in aocordance with the
specifications and methods prescribed
under appendix A of 14 CFR part 150;

(b) The exposure of individuals to
noise rellulting from operation of an
airport must be established in lenus of
yearly day-night average lOund level
[DNL) calculated in accordance with the
apeciflCBtions and methods prescribed
under appendix A of 14 CFR part 150;
and

(c) Use of computer models to create
noise contours muat be in accordance
with the criteria presc'ibed under
appeodix A of 14 CFR part 150.

§ lSI. I I Idenllft""lIon 01 Ianet .... In
airport _ a1Udy ...

For the purposes of this part uses of
land that are normally compatible or
nODcompatible with VariOUl Doise
exposure levels to individuals around
airports must be identified In
accordance with the criteria prescribed
under appendix A of 14 CFR part 150.
Determination of land use must be
based on professional plannlng, zoning.
and building and site design in!onnation
and expertise.

Subpart B-flollce Aequllemeilla lor
Noise Agree'tienta

§ 161.101 Scope.
This subpart applies to an airport

noise or acce" reitrictioD on the
operation of Stage 2 or Staga 3 aircraft
tha t is voluntariJy agreed to by the

airport proprietor; all aircraft operators
serving the airport that are affected by
the agreemeot and all affected oew
entrants that have applied to serve the
airport within 180 days following the
effective date of the agreement and thst
have submitted a plan of operations to
the sirport operator. This lubpart does
not apply to restrictionl Ipecifically
exempted In 1161.7 of thil part

§161.103 _Ol~agrMII_L

{aJ An airport ooerator may not
implement a Stage 2 or Stage 3
restriction in accordance with an
agreement with all affected aircraft
operators unless there has been public
notice snd opportunity for comment Sl
prescribed In this subpart

(bJ Before concluding an agreement
an airport operator shall publish s
notice of the propoled agreement in s
newspaper with national circulation. an
areawide newspaper of general
circulation. and in aviatioo trade
publications. lind shall directly notify In
writing the following parties-

(1) Aircraft operaton serving the
airport and aircraft operaton known to
be interelted in lerving the airport that
are expected to be affected by the
sgreement

(2) The Federal Aviation
Admlniltration:

(3) Each Federal agency with facilities
or land use control jurisdiction within
the airport noise Btudy area; and

(4) Each state and local agency snd
land use planning or control jurisdiction
within the airport noise study area.

[c) Each published notice and direct
notification sball include-

(1) The name of the airport and
associated cities and states;

(2) A clear. concise delcription of the
proposed agreement including its
voluntary nature;

(3) A brief di8CUSlion of the lpecific
need for and goal of the agreement

(4) Identification of the aircraft
operators expected to be affected;

{Sj The proposed effective date of the
agreement

(6) A ootification to potential new
entrant aircraft operators that they have
45 days to submit to the airport operator
an application to lerve the airport
within 180 days following the proposed
effective date of the agreement together
with a plan of operatioDll, in order to
qualify as partiel to an agreemeot and

(7)lnformation on how to submit s
new entrant application and other
comments. including the name and
addrels of a contact penon at the
airport.

§ 161.10$ imp_lion of ag•••" ..nt.
(al An airport operator may not

implement an agreement until after the
4~ay period provided for new entrant
applications and unless agreed to by all
affected aircraft operators.

(b) Each airport operator Ihall notify
the FAA of the implementation of an
agreement and shall Include In the
notification evidence of adequate notice
and of agreement by all affected aircraft
operators. as well as a copy of the
signed agreemen~_

(cJ To be eligible for treatment under
this subpart. a noise or access
agreement must be in writing aud must
be signed by the airport operator and
aircraft operators.

§ 161.107 Tannlnatlon 01 aglMrMnL

If an agreement terminates. an airport
operator shall 10 notify the FAA and
Ihall report on the airport operator'l
intent with regard to the provisions
contained in the terminated agreement

Subpart c-Nollce Requlremenla for
Stag. Z Aeatrlctlona

§ 161.201 Scope.

[aj This subpart applies to-
[lJ An sirport noise or access

restriction on the operation of Stage 2
aircraft but not Stage S aircraft
proposed after October 1. 1990.

(2) An amendment to an existing
Stage 2 restriction. if the amendment
becomes effective after November 5.
1990, and reduces or limits Stage 2
aircraft operations or affects aircraft
safety.

(b) This subpart doel not apply to a
Stage 2 restriction specifically exempted
In 1161.7 of this part or an agreement in
accordance with lubpart Bof this part.
§ 161,203 Notice 01 _

[aj An airport operator may not
implement a Stage 2 restriction within
the scope of § 161.201 unless the airport
operator provides an anaJysil of the
proposed reltriction and a public notice
and opportunity for comment as
prescribed in thiJ lubpart The required
anaJysia In 1161.205 shall be made
available for public comment atleslt
160 days before the effective date of the
restriction.

(b) Except as provided in § 161.211. an
airport operator shall publisb a notice of
the proposed restriction in a newspaper
with national circulation. an areawide
newspaper of general circulation. and in
aviation trade publications, and Ihall
directly notify in wri ting the following
parties-

(1) AIrcraft operators lerving the
airport and aircraft operators known to
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be interested in serving the airport that
are expected to be affected by the
restrictions;

(2) The Federal Aviation
Administration;

(3) Each Federal agency with facilities
or land use control jurisdiction within
the airport noise study area; and

(4) Each state and local agency and
land use planning or control agency with
jurisdiction within the airport noise
studyarea.

(c) Each published notice and direct
notification provided in accordance with
paragraph (b) of this section sball
include-

(1) The name of the airport and
associated cities and states: .

(2) A clear, concise description of the
proposed restriction. including a
statement that it will be a mandatory
Stage 2 restriction. and the location
where the complete text of the
restriction and sanctions far
noncompliance is available for public
inspection;

(3) A brief discussion of the specific
need for. and goal of, the restriction;

(4) Identification of the aircrafi
operators expected to be affected;

(5) The proposed effective date of the
restriction. the proposed method of
implementation (e.g.. city ordinance.
airport rule). and any proposed
enforcement mechanism:

(6) An analysis of the proposed
restriction or an announcement that the
analysis is available upon request from
the airport operator;

(7) An invitation to comment on the
proposed restriction and analysis with a
minimum 4s-day comment period; and

(8) Information on how to request the
analysis (if not included with the notice)
and the address for submitting
comments fon the airport operator.
including a contact person at the airport.

1161.205 Required snalysls of IlfVPOMCI
restr1ctJon and slt.maUVes.

(a) Each airport operator proposing.
noise or access restriction on Stage 2
aircraft operations shall prepare the
following and make it available for
public comment:

(1) An analysis of the anticipated or
actual costs and benefits of the
proposed noise or access restriction:

(2) A description of alternative
restrictions: and

(3) A description of the alternative
measures considered that do not involve
aircraft restrictions. and a comparison
of the costs and benefits of such
alternative measures to costs and
benefits of the proposed noise or accass
restriction.

(b) In preparing the analyses required
by this section. the airport operator shall

use the noise measurement systems and
identify the airport noise study area as
opacified in U 161.9 and 161.11,
respectively, and shall use currelltly
accepted economic methodology and
reflect current airline Industry prectice.
The airport operator shall specify the
methods used to analyze the costs and
henefits of tha proposed restriction and
the alternatives.

(c) The kinds of Information set forth
In I 161.305 ere useful elements ohn
adequate 8J1slysis of 8 noise or access
restriction on Stage 2 aircrA;'
operations.

I 161.207 Comment by Interesled parlieL
(a) Each airport operator shall

establisb a public docket or similar
method for receiving and considering
comments and shall make comments
availabla to interested parties upon
request Comment. must ba retained as
long as the restriction i. in place.

(b) Each airport operator shall
promptly advise interested parties of
changes to a proposed restriction,
including·changes that affect
noncompatible land uses, that take
place within the lBO-day notice period
and make available any changes to the
proposed restriction and its analysis.
Interested parties Include those who
received direct notification ttnder
I 161.203(b), or thet were required to be
consulted in accordance with the
procedures in I 161211 of this part. and
those who hava commented on the
proposed restriction.

1161.209 Requtrementlornawnollce.
(a) If there are substantial changes to

the proposed restriction or the analysis
during the lBO-day notice period. the
airport operator shall initiate 8 new
notice and direct notification following
the procedures in I 161.203 or.
alternately, the procedures in § 161.211.
A substantial change Includes. but is not
limited to. a more restrictive proposal or
a revision that alters the way impacts
are apportioned among aircraft
operators. .

(b) In addition to the Information in
I 161.203(c), a new notice and direct
notification must indicate that the
airport operator is revising a previous
notice. provide the reason for making
the revision. and provide a new effective
date (if any) for the restriction. The
effective date of tha restriction must be
at least 160 days after the date the new
notice and revised analysis are made
available for public comment.

§ 161.211 0ptl0naI .... of 14 eFR Part 150
pracldureL

An airport operator may use the
procedures in part 150 of this chapter.

instead of the procedures described in
H 161.203(b) and 161.207(b), as a mean.
of providing an adequate public notice
and comment opportunity on a proposed
Stage 2 restriction. If the airport
operator elects to use 14 CPR part 150
procedures to comply with this subpart,
the analysis of the restriction in the
airport operator's 14 CFR part 150
8ubm.issio·n must include the information
in U 161.203(c) (2) through (5) and
161.205-

I 161.213 Notification 01. declslon not to
Implement ......tr1ction.

If a proposed restriction has been
through the procedures prescribed in
this subpart and the restriction is not
subsequently implemented. the airport
operator shall so advise the interested
parties. Interested parties are described
in § 161.207(b).

SUSPART D-NOnCE, REVIEW, AND
APPROVAL REQUIREMENTS FOR
STAGE 3 RESTRICTIONS

I 161.301 SCope.
(a) This subpart applies ta-
(1) An airport noise or access

restriction on the operation of Stage 3
aircraft that first becomes effective aner
October 1. 1990.

(2) An amendment to an existing
Stage 3 restriction. if the amendment
becomes effective after November 5.
1990. and reduces or limits Stage 3
aircraft operations or affects aircraft
sefety.

(b) This subpart does not apply to a
Stage 3 restriction specifically exempted
in § 161.7, or an agreement in
accordance with subpart B of this part.

(c) A Siege 3 restriction within the
scope of this subpart may not become
effective unless it has been submitted to
and approved by the FAA. The FAA will
review only those Stage 3 restrictions
thet are proposed by or on behalf of an
entity empowered to implement the
restriction.

I 161.303 _ of proposed restrictions.
(a) Each airport operator or aircran

operator (hereinafter referred to as
applicant) proposing a Stage 3
restriction shall provide public notice
and an opportunity for public comment.
as prescribed in this subpert before
submitting the restriction to the FAA for
review and approval.

(b) Except as provided in I 161.323. an
applicant shall publish a notice of the
proposed restriction in 8 newspaper
with national circulation. an areawide
newspaper of general circulation. and in
aviation trade publications. and shall
directly notify in writing the following
parties:
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.(ll Aircraft operstoruerving the
airport and aircraft opera tOl'1l known to
be interested in serving the airport that
are expected to be affected bl' the
restriction:

(2) The Federal Aviation
Administration:

(3) Each Federal agency with facilities
or land use control jurisdiction within
the airport noise study area: and

(4) Each state and local agency and'
land use planning or control jurisdiction
within the airport noise study area.

(c) Each published notice and direct
notification provided in accordance with
paragraph (b) of this section shall
include-

(1) The name of the airport and
associated cities and states;

(2) A clear, concise description of the'
proposed restriction, including a
statement that it will be a mandatory
Stage 3 restriction: and the location
where text of the restriction and
sanctions for noncompliance are
available for public inspection:

(3) A brief discussion of the specific
need for, and goal of, the restriction:

(4) Identification of the aircraft
operatol'1l expected to be affected:

(5) The proposed effective date of the
restriction. the proposed method of
implementation (e.g.• city ordinance.
airport rule), and any proposed
enforcement mechanism;

(8) An analysis of the proposed
restriction or an announcement that the
analysis is available upon request from
the airport operator or aircraft operator
proposing the restriction;

(7) An invitation to comment on the
proposed restriction and analysis. with
a minimum. 45-day comment period: and

(8) Information on how to request the
analysis (if not included with the notice)
and the address for submitting
corr..ments to the airport operator or"
aircraft operator proposing the
restriction. including the name of a
contact person.

§ 161.305 Requlnd anaIyM 01 proposed
reatrtctiona.

Any proposed restriction on Stage 3
aircraft operations that also affects the
operation of Stage 2 aircraft must
analyze the restriction in a manner that
permits it to be understood in ita
entirety. Nothing in this section is
intended to limit or prohibit l"e issuance
of restrictions on Stage Z aircrafl as
long as the requirements of subpart B or
subpart C. as appropriate. of this part
are mel Each applicant proposing a
noise or access restriction on Stage 3
operatiotul shall prepare the following
analysis and make it available for public
comment:

(a) The complete text of the proposed
restJ:lction. including the proposed
wording in a city ordinance. airport rule,
nr other documenl and all sanctions, if
any, for nonccmpliance;

(b) A detailed description of the
problem precipitating the proposed
restriction. with relevant background
infonnation on fa:::tors contributing to
the proposal; a description of any noise
agreements or noise or acceBS
restrictions currently in effect at the
airport: and measures taken to achieve
.land use compatibility, sucn as controls
nr restrictions on land use in the vicinity
of the airport. grant assurances and
measures carried out in response to 14
CFR part 150, and actions taken to
comply with grant assurances requi:ing
that-

(1) Airport development projects be
reasonably consistent with plans of
public agencies that are authorized to
plan for the development of the area
around the airport; and

(2) The sponsor-
(i) Give fair consideration to the

interests of communities in or near
which the project may'be located:

(ii] Take appropriate action. including
the adoption of zoning laws. to the
extent reasonable, to restrict the UGe of
land near the airport to activities and
proposes compatible with normal
airport operations; and

[iii) Not cause or permit any change in
land use. withln. its jurisdiction, that will
reduce the compatibility, with respect to
the airport, of any noise compatibility
program measures upon which federal
funds have been expended:

[c) Maps denoting the airport
geographic boundary, the geographic
boundaries and names of each
jurisdiction that controls land use wit}Jn
the airport noise study area and. if
appropriate, airspace and obstacles to
navigation in the vicinity of the airport.
Data on current and projected airport
activity that would exist in the absence
of the proposed restriction;

(d) Descriptions of alternative aircraft
restrictions that have been considered
and rejected, and the reasons for the
rejection. any land use or other
nonaircraft controls or restrictions that
have been cotlsidered and rejected.
including those proposed under 14 CFR
part 150 and not implemented and the
reasons for the rejection, or failure to
implement. ~

tel An analysis of the effect of the
proposed restriction on airport capacity.
on the number of affected operations of
aircraft by class of user (and for air
carriers, the number of operations of
aircraft by carner). and on the volume of
passengel'1l and cargo for the year the
restriction is expected to be

implemented and for the fcrecast
timeframe;

(f) An analysis of the estimated noise
impact of l:lircraft operations with and
without the proposed restriction for the
year the restriction is expected to he
implemented. for a forecast timeframe
after implementation. and for any other
years critical to understandi.ng the noise
impact of the proposed restriction. The
analysis of noise effect with and without
the proposed restrictions will include-

(1) Map. of the airport noise study
area overlaid with noise contours as
specified in U 161.9 and 161.11:

(2) The number of people and the
noncompatible land uses within the
airport noise study area for each year
the noise restriction is compared;

(3) A description of the relationship of
the effect of the proposed restriction on
airport usel'1l [by user class), and the
noise attributable to these users in tl,.e
absence of the proposed restrictions:
and

(4) Techn;cal data supporting the
noise impact analysis. including the
classes of aircraft, fleet mix. runway use
percentage. and day/night breakout of
operations;

(g) Analyses of other effects of the
proposed restriction with respect to use
of airspace in the vicinity of the airport,
safety, and environmental factors other
than noise. The analyses shall include a
description of the methods and data
used;

(hl Comparative economic analyses of
the costs and benefits of the proposed
restriction and aircraft and nonaircraft
alternative measures. In preparing the
economic analyses required by this
section, the applicant shall use currently
accepted economic methodology and
reflect current airline industry practice.
The applicant shall specify the methods
used to analyze costs and benefits of the
proposed restriction and the
alternatives:

(1) Comprehensive analyses of
estimated costs of the proposed
restriction and alternative nonaircraft
restrictions considering the following. as
appropriate:

(i) Any additional cost of continuing
aircraft operations under the restriction.
Such costs must include reasonably
available information concemin.s--

(A) Any net capital costs of acquiring
or retrofitting aircraft (net of salvage
and operating efficiencies) by user class;
and ~

(B) Any other incremental recurring
costa;

(ii) Coste associated with altered or
discontinued aircraft"operationa. such 8S"

reasonably available information
concemin8-



Federal Register I Vol. 56, No. 40 I Thursday. February 28. 1991 I Proposed Rules 8667

(AJ Lo.. to canie'" of operating
profits:

(B) Decreases in passenger and
shipper consumer surplus by aviation
user class;

[C) Lo.. in profits associated with
other airport services or other entities;

(OJ Any significant economic effect on
parties other than aviation users;

[iii) Costs associated with
implementing nonaircraft restrictions or
nonalrcraft components of restrictions.
sueb as reasonably available
information concerning-

(AJ Estimates of capital costs for real
property. including redevelopment,
soundproofing. noise easements. and
purcbase of property interests; and

(B) Estlmatea of associated
incremental recurring costs; or

(C) An explanation of the legal or
other impediments to implementing sueb
restrictions;

(2) Analyses of estimated benefits of
the proposed restriction and alternative
restrictions considering the following, as
appropriate-

(i) Anticipated increase in1'eal estate
values and future construction cost
savings:

(ll) Anticipated increase in airport
revenues:

(iii) Other benefits. Including
increases in the quality of life: and

(iv) Valuation of positive'safety
effects;

(iJ A complete draft environmental
document complying with FAA nrder.l
and procedures regarding compliance
with the National Environmantal Policy
Act of 1969 (42 U.S.c. 321):

OJ A summary of the evidence in the
submission supporting the statutory .
conditions of approval. as delineated in
1161.317..

I 161.307 COmment by Intensted partJ_

(a) Eaeb applicant proposing a
restriction shall· establish a public
docket or similar method for receiving
and considering comments and shall
make comments available to interested
parties upon request, Comments must be
retained as long 8S the restriction is in
place.

(b) Each applicant shall promptly
advise interested parties of ebanges to a
proposed restriction, including changes
that impact noncompatible land use.
that take place before the effective date
of the restriction and make available
any changes to the proposed re.triction
and its analysis. For the purpose of this
paragraph. interested parties include
those who received direct notification
under I 161.303(b) of this part, or those
who were required to be consulted in
accordance with the procedures in
1161.323 of this part, and those who

commented on a published notice of the
proposed restriction.

(c] The analyses and other
documentation submitted to the FAA to
request approval of.the restriction must
include evidence that the public revie,lV
process was carried out in accordance
with n 161.303 and 161.307 [and with
1161.309. if applicableJ and must·
include a summary of any comments
received. Upon request by the FAA, the
applicant shall submit copies of the
comments.

§ 161.3O!1 Requlrement for a new noUce.
(a) If there are substantial changes to

a proposed restriction or ebanges in the
analysis made prior to the effective date
of the restriction. the applicant
proposing the restriction shall initiate a
new notice and direct notification
following the procedures in 1161.303 or.
alternatively. the procedures in
1161.323. A substantial change includes.
but is not limited to, a more restrictive
proposal or a revision that alters the
way impacts are apportioned among
aircraft operators.

(b) In addition to the information in
1 161.303(c), a new notice and direct
notification must indicate that the
applicant is revising a previous notice.
provide the-reason for making the 
revision., and provide 8 new effective.
date (if any] for the restriction.

[c) If substantial changes requiring a
new notice and direct notification are
made during the FAA's l&k1ay review
of the proposed reatriction. the applicant
suhmitting the proposed restriction shall
notify the FAA in writing that it is
withdrawing its proposal from the
review process until it has completed
additional analysis. public review. and
documentation of the public review.
Resubmission to the FAA will restart
the FAA review.

1161.311 Application prO<*lura for
_roval of propoMd reatrtetlan.

Eseb applicant proposing a Stage 3
restriction shall submit to the FAA the
following information, with a request
that the FAA review and approve the
proposed Stage 3 noise or access
resmction:

(a) Analysis as specified in 1161.305.
as appropriate to the proposed
restriction;

(b) Summary of evidence of fulfillment
of conditions for approval. as specified
in I 161.317;

[c] Evidence of adequate opportunity
- for public comment 8S specified in

§ 161.307[c): and
[d) A statement that the entity

submitting the proposal is the party
empowered to implement the restriction,

or is submitting the proposal on behalf
of sueb party.

§ 161.313 RevIew of apptIcatlon.

raj Determinotion ofcompleteness.
The FAA. Within 30 days of receipt of an
application. will determine whether the
application is complete in accordance
with 1161.311. This is not an approval
or disapproval of the proposed
restriction ftselI.

(bJ Process for complete opplicotion.
When the FAA dete."';"es thata
complete application has been
submitted. the following procedures
apply:

(1) The FAA notifies the airport
operator/aircraft operator (applicant)
that it intends to approve or disapprove
the proposed restriction and publish
notice of the proposed restriction in the
Faderal Register in accordance with
1161.315. In this case. the lll(}.day
period for approving or disapproving the
proposed restriction will start on the
date of original receipt of the
application.

(2) Following review of the
application. public comments. and any
other information obtained under
§ 161.319(a). the FAA will issue a
decision approving or disapproving th.
proposed restriction. This decision is a
final decision of the Administrator for
judicial review purposes.

(c]Process for incomplete application.
If the FAA determines that an
application is not complete. the
following procedures apply:

(1) The FAA shall notify the applicant
by mail. returning the application and
setting forth the type of information and
analysis needed to complete the
application in accordance with
1161.311.

(2) Within 30 days after the receipt of
this notification. the applicant shall
advise the FAA by mail whether or not
it intends to resubmit and supplement
its application.

(3) If the applicant does not respond in
SO days. or adviaes the FAA that it does
not intend to resubmit and supplement
the application. tha application will be
denied. This closes the matter without
prejudice to later application and does
not constitute disapproval of the
proposed restriction.

(4) If the applicant choo'es to
resubmit and supplement the
application. the following procedUres
apply:

(i) Upon receipt of the resubmitted
application. the FAA determines
whether the application. as
supplemented, is complete as set forth in
paragraph [a] of this seclion.
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(ii) If the application is complete. the
procedures set forth in § 161.315 shall be
followed. In this case. the 1eo.dey
review period starts on the date of
receipt of the supplemented application.

(iii) If the application Is still not
complete. the FAA so advises the
applicant as set forth in paragraph (c)(l)
of this section. and provides the
applicant with an edditional opportunity
to supplement the application as set
forth in paragraph (c)(2) of this section.

(iv) If the environmental document is
incomplete. the FAA will so notify the
applicant by mail. returning the
application and .etting forth the types of
information and analysis needed to
complete the draft environmental
document The FAA may continue to
return an application until an adequate
environmental document is provided.
When the application is determined to

'be complete. including the
environmental document the 1eo.day
period for approval or disapproval will
begin upon receipt of the last
supplement to the application.

(v) Following review of the
application and its supplements. public
comments and ~y other information
obtained under § 181.319(a), the FAA
will issue a decision approving or
di.approving the application. This
decision is a final decision of the
Administrator for the purpose of judicial
review.

(5) If the applicant declines to
complete an application that has been
returned twice for reason. oth..r than to
complete the environmental document.
the FAA will deny the application and
return it to the applicant This closes the
matter without prejudice to later
application.

1161.315 ~R~ publ_n.

(a) When a complete application has
been received. the FAA will, notify the
applicant by letter that the FAA intends
to rule on the application.

(b) The FAA will also publish notice
of the proposed restriction in the Federal,
Register. inviting intere.ted persons to
file comments on tha application within,
30 days after publication of the notice in
the Federal Register. '

§ 181.317 CondttIone lor ............
When submitting an application for

approval of noise or access reetrietiona
, on Stsge 3 aircraft operations. the
applicant must provide a summary of
evidence establishing that the proposed
restriction meeta statutory conditions for
approvaL The following criteria are
essential elementa.of acceptable
evidence of fulfillins approval
conditions:

[a) Evidence that-the restriction is
reasonable, nonarbitrary, and
nondiscriminatory, such Bi-

(1) Evidence that a current or
projected noise or access problem
exists. including any court-ordered
action or estimated liability concerns;

(2) Evidence that the proposed action.
could relieve the problem;

(3) Evidence that there is a reasonable
chance that expected benefits will equal
or exceed expected cost or that other
available remedies are infeasible or
would be less cost-effective:

(4) Evidence that the level of any
noi....ba.ed fees that may be imposed
reflects the co.t of mitigating noise
tmpacts produced by the aircraft or that
the fees are reasonably related to the
intended level of noise impact
mitigation: and

(5) Evidence that the noise or access
standards are the .ame for all airport
users or that the differences are
ju.tified.

(b) Evidence that the restriction does
not create an undue burden on interstate
or foreign commerce, such ae- .
, (1) Evidence that the affected earners
have a reasonable chance to continue
'.ervice at the airport or at other points
in the national airport system and
maintain similar level. of-profitability;

(2) Evidence that other air carriers are
able to provide adequate service to the
alrport and other points in the sy.tem '
without diminishing competition:

(3) Evidence. ba.ed on a cost-benefit
analysis [prepared in compliance with
§ 161.305). that the estimated potential
benellts of the restriction exceed the '
estimated potential co.t of the adverse
effects on interstate and'foreign ,
commerce.-

, (4) Evidence that similar or equal'
service. or facilities are available at
another airport controlled by the airport
operstor in the market area. and
evidence of services available at other
airports: '

(5) Evidence that alternative
tran.portstion .-.rvica can be attained
through other me8llll of transportation:

(8) As an alternative to paragraphs
(b)(1) through (b)(5) of this section. the
applicant may provide national notice in
a manner similar to tha t requJled in
§ 161.303 of the proposed re.triction and
reque.t arguments 'on any perceived
undue burden on interstate or foreign
commerce. The ab.ence of comments
may be submitted ill evidence that there
is no undue burden.

(c) Evidence that the proposed
restriction maintains safe and efficient
use of the navigable airspace.

(d) Evidence pertaining to any •
p09Sible conflict between the proposed
re.triction and any exi.ting Federal

statute or regulation includina t!1ose
governing- ,

(1) Exclusive rights;
(2) Control of aircraft op~ration.: and
(3) Exi.ting Federal grant agreements;
(e) Evidence that there bas been

adequate opportunity for public
comment on the restriction as specified
in § 181.303: and

If) Evidence that the proposed
restriction does not create an undue
burden on the national aviation system,
such as--

(1) Evidence regarding the current
airport .ystem capacity and any change
in current and projected future airport
system delays or congestion; or

(2) Evidence that nonaircraft .
alternative measures are mappropnate.

(3) As an alternative to paregraph.
(f)(1) and (f)(2) of this section. the
applicant may provide Dational notice in
a manner similar to that required in
§ 181.303 of the propo.ed restriction and
request arguments on any perceived
undue burden to the national airspece
system. The absence of comments may
be submitted as evidence that there is
no undue burden.

§ 181.31' Approval or dlNpprovaJ 01
~_n.

(a) The FAA will review the
applicant's reque.t and may reque.t
additional information from affected
aircraft operators. or any other party,
and may convene an informal meeting in
order to gain all facts relevant to its
determination.

(b) Following review of the '
application and any supplementary
information provided under § 181.313,
public comments. applicable
environmental documents. and the
FAA's responsibilities under this part.
the FAA will issue an order approving
or disapproving the application within
180 day. after receipt of the application
or .upplement thereto under § 16:1-313.
and will publish lI. decision in the '
Federal Registar and notify the applicant'
in writing, '

(c) The applicant's failure,to provide
sub.tantial evidence supporting the
statutory conditions for approval of the
restriction is grounds for disapproval of
a proposed restriction.

(d) The FAA will approve or
disapprove only the Stage 3 elements or
a re.triction. if the restriction applies to
both Stage 2 and Sta'ge 3 atrcraft
operationa.

(e) An order approving a restriction
may be subject to the requirement that
the applicant- '

(1) Ensure continued comphance with,
factual representations and

. ..: : ~
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commitments by the applicant in
support of the restriction: and

(Z) Ensure that any environmental
mitigation actions or commitments by
any party that are set forth in the
environmental document provided in
support of the .restriction a:e carried out

J "1.321 WfthcIrawal or revlalon 01
restriction.

(a] The applicant may withdraw or
revise a proposed restriction at any lime
prior to the FAA's approval or
disapproval, and must do so if
substantial changes are made as
described in t 161.309, The applicant
sball notify the FAA in writing of a
decision to withdraw the proposed
restriction for any reason. The FAA will
publish a notice that it bas terminated
its review, A resubmittal will initiate a
new FAA review.

(b] A subsequent amendment to a
Stage 3 restriction in effect on the date
of enactment of the Act or an
amendment to a Stage 3 restriction
previously approved by the FAA is
subject to the procedures in this subpart
if the amendment will further reduce or
limit aircraft operations or affect aircraft
safety. In addition. the applicant may, at
its option. revise or amend a restriction
previously disapproved by the. FAA and
resubmit it for approval Amendments
and revisions are subject to the same
requirements and procedures as initial
submissions.

f 1'1.323 OpUonal .... 01 14 CFR pan 150
procedures.

(a] An airport operator may use the
procedures in parl150 of this chapter.
instead of the procedures described in
this subpart. es a means of providing an
adequate public notice and comment
opportunity on a proposed Stage 3
restriction. II the airport operator elects
to use 14 CFR part 150 procedures to
comply with this subpart. the analysis of
the proposed Stage 3 restriction in the
airport operator's 14 CFR part 150
submission must include the information
in t 161.303 (cj(Z] through (c)(5), the
required analysis in t 161.305, and must
meet the c~ndition8 for approval in
t 161.317 of this part.

(h] An amendment of a restriction, as
specified in t 161.321(bJ of this Part. may
also be processed under 14 CFR pari 150
procedures.

f 1".325 NoUflcaUon 01 • dod"on not to
Implement 8 restrtctJon.

If 8 Stage 3 restriction has been
approved by the FAA and the restriction
is not subsequently implemented. the"
applicant shall so advise the interested
parties specified in t 161.307 of this part

Subpart E-Reevaluatlon of Stage 3
Restrletlona

f 161.401 SCope.

This subpart applies to an airport
noise or access restriction on the
operation of Stage 3 aircraft that was
previously agreed to in accordance with
the procedures in subpart B of this part
or previously approved by the FAA in
accordance with the procedures in
subpart D of this .part. This subpart doe.
not apply to Stage Z restrictions. It does
not apply to Stage 3 restrictions
specifically exempted in t 161.7 of this
part.

f 1'1.403 ertt_ lor reev.....Uon.
(aJ A request for reevaluation must be

submitted by an aircraft operator.
(hI An aircraft operator must

demonstrate to the satisfaction of the
FAA that there has been a change in the
noise environment of the affected
airport and that a review and
reevaluation pursuant to the criteria in
t 161.317 is therefore justified.

(1) A change in ·the noise environment
sufficient to justify reevaluation is either
a DNL change of 1.5dB or greater over
noncompatible land use. or a change of
17 percent or greater in the
noncompatible land uses within an
airport noise study area. Tha change in
the noise environment or in the
noncompatible land uses may be either
an increase or decrease in noise or in
noncompatible land uses. An aircraft
operator may submit to the FAA reeaons
why a change that does not fall within
either of these parameters justifies
reevaluation, and the FAA will consider
such arguments on a case-by-ease ba8i8~

(Zj A change in the noise environment
justifies reevaluation if the change is
likely to result in the restriction's not
meeting one or more of the conditions
for approval set forth in t 161.317 of this
part for approval. The aircraft operator
must demonstrate that such a result is
likely to occur.

(c) A reevaluation may not occur less
than Zyears after the date of the FAA
approval. The FAA will apply the same
2-year requirement to agreements under
subpart B of this part that affect Stage 3
aircraft operations. An aircraft operator
may submit to the FAA reasons why an
agreement under subpart B of this part
should be reevaluated in less than Z
years, and the FAA will consider such·
arguments on 8 case-by-ease basis.

(d] An aircraft operator must .
demonstrate that it has made a good
faith attempt to resolve any dispute over
a restriction locally with the affected
parties, including the airport operator.
befure requesting reevaluation by the
FAA. Such demonstration and

certificati~nshaIi doCument aU attempta
of local dispute resolution.

f 1'1.405 Request lor reevlllU8llon.
(aJ A request for reevaluation

. submitted to the FAA by an aircraft
operator must include the following
information:

(1] The name of the airport and
associated cities and states;

(Z) A clear, concise description of the
restriction. including whether the
restriction was approved by the FAA or
agreed to by the airport proprietor and
aircraft operators, the date of the
approval or agreement, and a copy of
the restriction as incorporated in a local
ordinance. airport role or other
document;

(3J The quantified change in the noise
environment using methodology
specified in this part;

(4J Evidence of the relationship
between the change and the likelihood
that the restriction does not meet one or
more of the conditions in t 161.317;

(5) The aircraft operator's status under
the restriction (e.g. currently affected
operator, potential new entrant) and an
explanation of the aircraft operator's
specific objection: and

(6) A description and evidence of the
aircraft operator's attempt to resolve the
dispute locally with the affected parties,
including the airport operator.

(hJ The FAA will evaluate the aircraft
operator's submission and detennine
whether or not a reevaluation is
justified. The FAA may request
information from the affected airport
operator or any other party and may
convene an informal meeting in order to
gather all facts relevant to its
determination.

(cJ The FAA will notify the aircraft
operator by mail, with a copy to the
affected airport operator, of its
determination.

(1) lIthe FAA determines that a
reevaluation is not justified. it will
indicate the reasons for this decision.

(Z] If the FAA determines that a
reevaluation is justified. the aircraft
operator will be notified to complete its
analysis and to begin the public notic:!
procedure. as set forth in thb :mbpart.

f 161.407 NoUe. 01 reo.,luaUon.

(aj After receiving an FAA
determination that a reevaluation is
justified. an aircraft operator wcnUng to
ccntinue the reevaluation process shall
publish a notice of the reevaluat~on in a
newspaper with national circulation. an
areawide newspaper of general
circulation. and in aviation trade
publications, and shall directly notify in
writing the foliowing parties-
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[1) The airport operator. other aircraft
operators serving the airport, and
aircraft operators known to be
interested in serving the airport that are
affected by the restriction:

(2) The Federal Aviation
Administration:

(3) Eacb Federal agency with facilities
or land use control jurisdiction within
the airport noise atudy area; and

[4) Eacb state and local agency and
land use planning or control agency with
jurisdiction within the airport noise
atudy :",a. .

[5) Any other party who commented
on the original restriction and any group
known to represent affected owners of
noncompatible land use in the noise
study area.

(b) Eacb published notice and direct
notifica tion shall Include-

[1) The name of the airport and
associated cities and states;

[2) A clear, concise description of the
restriction. Including whether the
restriction was approved by the FAA or
agreed to by the airport proprietor and
aircraft operators, and the date of the
approval or agreement:

(3) The name of the aircraft operator
requesting a reevaluation and a
statement that a reevaluation has been
requested and that the FAA has
determined that a reevaluation is
justified:

(4) A brief discussion of the reasons
why a reevaluation Is justified:

(5) An analysis supporting the aircraft
operator's reevaluation request or an
announcement that an analysis is
available upon request from the aircraft
operator,

(6) An invitation to comment on the
analysis supporting the proposed
reevaluation. with a minimum 45-day
comment period offered: and

(7) Information on hGW to request the
analysis [if not in the notice) and the
address for submitting commenta to the
aircraft operator, including the name of
8 contact person.

'161.409 RequINd ....Iyslo by
,...".,_ petItloner.

(a) An aircraft operator that baa
petitioned the FAA to reevaluate a
restriction shall 888ume the burden of
analysis for the reevaluation.

(b) The aircraft operator's analysis
shall be made available for public
review under the procedures in § 161.407
and ahall include !hfI following:

(1) A copy of the restriction or the
language of the agreement as
Incorporated in e.local ordinance.
airport rule, or other document

(2) The aircraft operator's status under
the restriction (e.g.. currently affectad

. operator, potential new entrant) and an

explanation of the aircraft operator's
specific objection to the restriction:

[3) The quantified change in the noise
environment using methodology
specified in this part.

(4) Evidence of the relationship
between this cbange and the likelihood
that the restriction does not meet one or
more of the conditions in § 161.317: and

(5) Sufficient data and analysis
aelected from § 161.305, as applicable to
the restriction at issue, to supPort the
contention made In paragraph [a)[4) of
thia section, Including a complete draft
environmental documeJit complying
with FAA orders implementing the
National Envitonmental Policy Act of
1969 [42 U.S.c. 321).

(c) The ainount of anlilysis may vary
with the complexJty of the restriction.
the number and nature of the conditiona
in § 161.317 that are alleged to be
violated. and the amount of previoua
analysis developed in support of the
restriction. The applicant may
incorporate analysis aubmitted in
support of the restriction if It waa
previously approved by the FAA. The
applicant is responsible for providing
suhstantlal evidence, aa deacribed in
§ 161.317, that one or more of the
conditions are violated.

, 11Ul1 Comment by kIt" eoted pII'lIes.

(a) Eacb aircraft operator requeating a
reevaluation shall establish a docket or
aimilar method for receiving and
considering commenta and ahall make
commenta available to Interested parties
specified in paragreph (b) of this section
upon request. Commenta must be
retained for at least two years after the
FAA haa issued Ita findings following
reevaluation and must be made
available to the FAA upon request.

(b) Eacb aircraft operator shail
promptly notify interested parties if it
makea significant cbanges in ita analysis
thatsubatantiaily cbange the coata or
benefita analyzed or affect the criteria In
1161.317 in a way that is .different from
the analysis made available for
comment in accordance with 1161.407.
Interested parties include those who
received direct notification under
paragraph [a) of 1161.407 and those who
have commented on a reevaluation. An
aircraft operator shall make a revised
analysis available to an Interested party
upon request and shall extend the
comment period at least 45 days from
·the dale the revised analysis is made
available.

(c) The reevaluation documentation
submitted to the FAA must include
evidence that the public review proceas
was camed out in accordanca with
§1161.407 and 161.411. including the

aircraft operator'. summary of the
comments received.

§ 161.413 Reevaluation procedure.
[a) Each aircraft operator requesting a

reevaluation shall submit to the FAA the
analyaia described In § 161.409 and the
evidence of adequate opportunity for
public comment specified in paragraph
[c) of § 161.411, wiU. a request that the
FAA complete a reevaluation of the
restriction and issue findings.

(b) Following confl11llalion by.the
FAA that the aircraft operator's
documentation is complete according to
the requirements of this subpart. the
FAA will publish a notice of
reevaluation in the Federal Register and
provide for a 45-day comment period
during whicb Interested partiea mey
submit commen18 to the FAA The FAA
will apecifically solicit comments from
the affected airport operator and
affected local governmen18. A
Bubmission that is not complete will be
returned to the aircraft operator with a
letter indicating the deficiency, and no
notice will be published.

(c) The FAA will review all submitted
documentation and comments pursuant
to the conditions of § 161.317. To the
extent necessary, the FAA may confer
with the aircraft operator, airport
operator, and others known to have
information material to the reevaluation
and may convene an informal meeting
for the purpose of gathering all facta
relevant to 8 reevaluation rmding.

'161.415 Reeva__

(a) Upon completing the reevaluation.
the FAA will iasue appropriate orders
regarding whether or not there is
substantial evidence that the·restriction
meets the criteria in , 161.317.

(b) U the FAA's reevalaution confirms
that the restriction meets the criteria.
the restriction may remain 88 previously
agreed to or approved U the FAA's
reevaluation concludes that the
restriction does not meet the criteria. the
FAA will withdraw a previous approval
of the restriction issned under subpart D
of this part or. with raspectto a
restriction reacbed by agreement under
subpart B of this part. the FAA will
apecify whicb criteria are not met.

(c) The FAA will publiah a notice of
ita reevaluation findings in the Federal
Registar and notify in writing the
aircraft operator that petitioned the
FAA for reevaluation and the affected
airport operator.

'161.417 Nollflcatlon ols_ 01
rNlrIctIona__nts not-ur>g
condltlons 01~val crttsrta.

U the FAA has withdrawn a previous
approval made under subpart D of this
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part. the Stage 3 restriction must be
rescinded. The operator of the affected
airport sball notify the FAA of the
operator's action with regard to a
restriction affecting Stage 3 aircraft
operations that has been found not to
meet the criteria of § 161.317.
Agreements determined by the FAA not
to meet conditions for approval may not
be enforced with respect to Stage 3
aircraft operations.

Subpart F-Fallure to Comply With
This Part .

§ 181.501 SCope.

This subpart describes thepenaltie.
for falling to comply with this part with
respect to Airport Improvement Program
funds and FAA approval to collect
Passenger Facility Charges.

f 181.503 Notice of potential restrtetJona
on A1Jl1Ort Improvement Program funda and
Pauenger Facility Chalv_

(a) No airport operator or public
agency, as defined in 14 CFR part 158
shall receive revenues under the
provisions of the Act or impose a
Passenger Facility Charge under section
1113(e) of the FA Act of 1958, as

amended, if the FAA determines the
airport is imposing any noise or access
restriction in violation of this part

(bJ Upon receipt of a complaint or
other evidence that ~ airport operator
or public agency has imposed a noise or
access restriction that appears to be In
violation of this part. the FAA will
notify the airport operator or public
agency In writing of the apparent
violation.

(c) The airport operator or public
agency .hall have 30 days from the date
of receipt of the written notice specified
in paragraph (b) of this section to
provide satisfactory evidence that it has
complied with this part.

(d) If the a.irport operator or public
agency fails to provide satisfactory
evidence that it has complied as
required by paragraph (c) of this section,
the FAA will provide further written
notification to the airport operator or
public agency thafthe FAA Intends to
terminate any outstanding Airport
Improvement Program grants and
rescind approval of the authority to
collect a Passenger Facility Charge. The
FAA will also publish the notice of

Intent in the Federal Register and iDvite
comment from interested parties.

(e) The FAA will review the
comments. If the FAA determines that
the airPort operator or public agency is
in violation of this part, and that no
satisfactory corrective action has been
taken, the FAA will notify the airport
operator or public agency In writing of
such determination to discontinue
Airport Improvement Program funds and
rescind the authority to collect
Passenger Facility "'''arges. After
notification, the following will occur:

(1) Airport Improvement Program
funds will be discontinued immediately
upon notice. including reimbursement
for costs incurred prior to the notice:

(2J The FAA will not issue new grant
agreements; and

(3) The termination date of authority
to collect the Passenger Facility Charge
will be not more than 30 day. after such
determination.

Issued in Washington. DC on February 25.
1991.
John M. Rodgsfll,
Director. A viation Policy and Plans.
[FR Doc. 91~7B6 FUed 2,-zs.91: 3,32 pm)
INUJNQ CODE 4I1~1:J.M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Admlnlstral/on

14 CFR Part 157

(Dockst No. 25708, Arndt. No. 157-51

.RIN 212D-AB74

Construction, Alteration, Activation.
and Deactivation of Airports

AGENCY: Federal Aviation
Administration [FAA), DOT.
ACTION: Final rule; delay of effective
date.

SUMMARY: This action delays, until
August 30, 1991, the effective date of an
amendment to part 157 of the Federal
Aviation Regulations [FAR). That
amendment was to become effective on
February 27, 1991. The amendment
establishes. in part, a requirement for
operators to provide the FAA with
notice prior to establishing (1) a
temporary airport located within a
specified distance of another airport. or
(2) a temporary heliport located in a
residential. business. or indus,trial area.
Based on comments from aviation
organizations and operators. the FAA
has identified an ambiguity in the
amendment. Specifically, the
amendment may imply that a limited
number of landings at a site that is not
an established airport constitutes the
establishment of a new airport which
would reqnire notice to the FAA. To
eliminate any potential interpretation of
the regulation to requi're notice in
situations where notice is not needed or
intended by the FAA, the agency is
considering further action that would
expres.ly limit the applicability of Part
157 and address the ambiguity. The FAA
intends to issue that action in the near
future.
EFFECTIVE DATE: February 26, 1991.
FOR FURTHER INFoRMAnoN CONTACT:
Mr. RichardK Kagehiro, Air Traffic
Rules Branch, ATP-230, Federal
Aviation Admini.tration, 800
Independence Avene. SW.t Washington,
DC 20591; telephone (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

On Augu.U7, 1990, the FAA
published Amendment No. 157-4 which
revi.es. effective February 27, 1991.
certain notice requirements associated
with the construction, alteration.
activation. and deactivation of airports
(55 FR 34994). Amendment No. 157-4
was based on comments to a Notice of
Propo.ed Ruleml'kin8 published on
October 4. 1988 (Docket No. 25708,
Notice No. 8~15; 53 FR 39062).

Specifically, Amendment No. 157-4
revi.e. part 157 (CPR 14 part 157) in the
following manner: (1) It provides for a
notice requtrement for the establi.hment
of, or a change to, a traffic pattern; (2) It
clarifies the notice requirement for
certain change. in the .tatus of airport
use; (3) It defines the term "private u.e
of public land. or water."; (4) It
eliminates the term "personal use" as an
airport u.e category; (5) It provides for
an FAA determination void date; (6) It
reduces the t,ime that an airport
proponent mu.t notify the FAA of the
completion of an airport project from 30
to 15 day.; [7} It clarifies the scope of
part 157 to include con.ideration of the
.afety of per.on. and properry on the
surface, and state. that an FAA
determination is Dot based on any
environmental or land-u.e compatibility
i••ue; (6) It incorporates certain editorial
change. to simplify and clarify part 157;
and (9) It e.tabli.he. a reporting
requirement for certain temporary
airports and landing areas.

Based on comments from various
aviation users and proponents, file FAA .
believes that § 157.1, Applicability (a.
revi.ed by Amendment No. 157-4) may
suggest that an operator who conducts a
limited number of landings and takeoffs
at a .ite that is not an e.tablished
airport has e.tabli.hed a new airport,
which would require that operator to
provide notice to the FAA. The FAA
believes that the potential
mi.understanding of the revised § 157.1
was created, in part, because of the
difference in the wording and form of
§ 157.1 as propo.ed in Notice No. 88-15
and as it appeared in Amendment No.
157-4.

The Rnle

To eliminate any potential reading of
an agency regulation that suggest. that
notice is required in situations where
notice is not needed or intended, the
FAA is delaying the effective date of
·Amendment No. 157-4 to provide lime
for review and revision of the provisions
involved to reduce the pos.ibility of
mi.understanding. The FAA intends to
complete that action in the near future.

Effective Date

Thi. amendment is adopted a. a fmal
rule to en.ure that the public will not be
unnecessarily inconvenienced by an
apparent requirement for notice which
the agency did not intend and does not
require. Accordingly, I find that further
notice and·comment are unnecessary
and contrary to the public intere.t, and
this amendment is excepted from the
general notice and comment
requirement. pursuant to 5 U.S.C. 553(b).
For the same reasons, and because this

amendment relieves a restriction, I find
that good cau.e exi.t. for making the
amendment effective immediately.

Economic Evaluation

An analysis of the economic impact of
the cbanges to part 157 resulting from
Amendment No. 157-4 appears in the
preamble discussion to that amendment
(55 FR 34994; Augu.t 27, 1990). This
delay of effective date doe. not affect
that analysi.; therefore, further
regulatory evaluation is unnecessary.
Additionally, the FAA believe. that
.afety will not be affected by this delay
of effective date becau.e the time period
of this delay is minimal, and the FAA i.
receiving voluntary reports of traffic
pattern changes and temporary airport
establishments from airport proponents,
in addition to all other airport changes
for which notice is required under
exi.ting part 157.

Regulatory Flexibility Determination

The Regulatory Flexibility Act (RFA)
of 1990 was enacted by Congress to
in.ure, among other thing. that .mall
entities are not disproportionately
affected by Govermnent regulations.
The RFA requires agencies to review
rules which may have a "significant
economic impact on 8 substantial
number of .mall entitie....

Thi. rule will delay, until August 30,
1991, the effective date of an
amendment to FAR part 157. The
Regulatory Flexibility Determination
that analy.e. the effect of the part 157
amendment i.located in the docket to
this rule. Thi. delay in implementing the
part 157 amendment will impose no
additional co.t. to any party. Hence, the
FAA certifies that the determination has
not changed and that this rule will not
have 8 significant economic impact.
neither positive or negative. on a
sub.tantial number of .mall entitles
under tbe criteria of the Regulatory
Flexibility Act.

Federalism implications

The regulations adopted herein will
not have sub.tantial direct effect. on the
states, ·on the relationship between the
national government and the states, or
on the di.tribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612. it i.
determined that this final rule will not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Paperwork Reduction Act

This amendment delays the effective
date of an agency regulation. It doe. not
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change any reporting requirement
associated with part 157.

Conclusion

For the reasons discussed in the
preamble. and based on the regulatory
analysis contained in the preamble to
Amendment No. 157-4. the FAA has
determined that this regulation is not
major under Executive Order 12291 or
significant under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26. 1979). In addition. the FAA
certifies that this regulation will not
have a significant economic impact.
positive or negative. on 8 substantial
number of small entities WIder the
criteria of the Regulatory Flexibility Act.

Ust of Subjeqs in Part 157

Airpo~l8. Aviation safety.

The Amendment

For the reasons set forth above. 14
CFR part 157 of the Code of Federal
Regulations is amended as follows:

PART 157-NOTICE OF
CONSTRUCTION, ALTERATION,
ACTIVATION, AND DEACTIVATION OF
AIRPORTS

1. The authority citation for part 157
continues to read 8S follows:

Authority: Sees. 309, 313(8). 314. 12 Stal
751; 49 U.s.C. 1350. 1354(al. 1355.

2. The effective date of the revision to
14 CFR part 157 (Amendment No. 157-4).
February 27. 1991. is delayed. The new
effective date is August 30. 1991.

Issued in Washlnglon. DC. on February 22
1991.

James B. Busey,
Administrator.
[FR Doc. 91-4787 Filed Z-25.Jn; 3:19 pm]

BIWNO CODE '''00-13--11
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